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Possible Methods of Removing 
Inheritance Tax Difficulties 
Through Federal Action 


~ have heard so much about the difficulties 
and the evils of the inheritance tax as to lead 
some to the conclusion that the only escape 
lies in the abolition of the tax itself. But while all 
suggestions for the abolition of taxation are wel- 
come, it is, I fear, too late in the day to expect any 
The inheritance tax 
in modern society has come to stay. It is found in 
every democratic community 


such suggestion to prevail. 


becoming of increasing fiscal 
and social importance. The 
peculiar conditions of in- 
vestment in Italy have in- 
deed there led to the restric- 
tion of the tax in the direct 
line; but this defection ‘is 
more than compensated by 
the rapid growth of the in- 
heritance tax in every other 
part of the world. In the 
face of this overwhelming 
trend toward the spread of 
highly graduated death 
duties, as they are some- 
times called, it seems need- 
less to indulge in any 
theoretical arguments in its 
defense; the statesmanship 
as well as the scholarship of 


the world has long since passed beyond that point. 
We may, however, be pardoned if we allude to 


and it is everywhere 


By Epwin R. A. SELIGMAN* 


Fe THERE sound justification for limita- 
tion of death taxes to the states? Does 
the fact that the Federal estate tax is a tax on 
capital provide a valid reason for its elimina- 
tion? Should the Federal Government be 
limited to a base for taxation not levied upon 
by the states? Does the estate tax more than 
any other form of tax absorb accumulated 
wealth? 

These and other pertinent points relating to 
the inheritance tax issue are discussed by Pro- 
fessor Seligman, eminent economist and au- 
thority on taxation. Constructive suggestions 
are offered for remedy of the unsatisfactory 
features of inheritance taxation which have 
given rise to current protests. 





than a tax on income. 
and if not carefully chosen, and administered, may 
destroy wealth. A tax on capital indeed diminishes 
capital, but so does a tax on income diminish in 
come; and in both cases if the tax does not take 
away the entire income, the surplus will be capi- 
talized and will prevent any net decrease of capital. 
Moreover the critics of an inheritance tax on the 
score that it is a tax on capital would have consider- 


Both are taxes on wealth, 


able difficulty in defending 
the traditional and most 
widespread tax that exists in 
this country —the general 
property tax—for this is also 
a tax on capital. If the in- 
heritance tax is to be abol 
ished because it is on capi- 
tal the property tax must 
also be abolished. If the re 
joinder is made that the in 
heritance tax is a different 
kind of a capital tax, because 
the general property tax, al- 
though levied on capital, is 
really paid out of the income 
of the property, the answer 
is a double one: first, the 
general property tax is often 
levied on capital which yields 


no income as in the case of unimproved city land, 
or non-dividend-paying stocks; while on the other 


the old objection which has recently been advanced 
by several representatives of our Federal Treasury 
Department—that the inheritance tax should be 
abandoned because it is a tax on capital. As to this 
contention it is only necessary to remember that a 
tax on capital is not in itself any more reprehensible 


*McVickar Professor of Political Economy, Columbia University. 
Address before National Inheritance Tax Conference. 


hand the inheritance tax is in many cases paid out 
of the income of the estate that has accumulated 
since the death of the owner. 

Moreover, if we regard the social rather than the 
individual situation, the case is still stronger. With 
capital values in this country of some 320 billions 
of dollars, according to the last census, and with 
a social income of between 55 and 60 billions of 
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which at least one-third is the income of capital, 
he would indeed have some hardihood to assert that 
an inheritance tax, federal and state, of less than 200 
millions, is not paid out of the income of the capi- 
tal. In fact the statistics of the estate tax bear out 
this contention. In the calendar year 1922 the gross 
estates amounted to 2,937 millions; the net tax- 
able estates 1,673 millions and the tax 119 mil- 
lions. If we reckon interest at the moderate rate 
of 5 per cent, the gross estates would have earned 
in the very first year 147 millions or far more than 
the tax; and even the net estates would have 
earned enough to pay the tax within 1% years. 
For 1923 the figures are still more convincing on 
this point: gross estates 2,525 millions; net tax- 
able estates 1,374 millions; tax 69 millions. <A 
capital of 2% billions will surely yield more than 
69 millions of income. Even if we make allowance 
for the non-productive part of the estates, these con- 
clusions would not be materially altered. And if in 
any particular estates, the earnings may not be ade- 
quate to prevent the necessity of selling some of 
the assets at forced prices, this risk can be averted 
by the rapidly growing custom of insurance against 
the shrinkage of the estate due to cost of administra- 
tion, taxation, and other charges. So that we need 
not fear any progressive diminution of the capital 
wealth of the country. And in the very country of 
Great Britain, to which some of the lugubrious cal- 
culations of our worthy Treasury representative 
have been applied, the figures show a continuous 
increase not only in the capital wealth of the com- 
munity but also in the yield of the death duties. It 
therefore really seems unnecessary to attempt any 
general defense of a tax which has undoubtedly 
come to stay, and which is bound to play an increas- 
ing role in every democratic community. 


Types of Inheritance Taxes 


A second preliminary question, the important 
bearing of which on our present situation will soon 
be apparent, is as to what kind of an inheritance 
tax we should have. There are, as is well known, 
two entirely distinct categories: we may tax the 
inheritance as a whole by what is known as an 
estate duty; or we may tax the separate shares 
going to the recipients of the inheritance by what 
is variously known but which can best be termed 
the succession duty or the share tax. In the United 
States as in England and in many other countries 
we find both systems. With us the Federal Govern- 
ment limits itself to the estate tax, while most of 
the states levy only a succession or share tax, 
although in a few states like Massachusetts and New 
Hampshire we find both—known as the tax on the 
right to transfer, and on the right to receive the 
transfer. 


The underlying theories of these two categories of 
the inheritance tax are quite different, although 
practical statesmanship, which has never bothered 
much about theories, has proceeded with the elab- 
oration of both. The defense of the succession duty 
or share tax is now well nigh everywhere conceded 
to be the accidental-income argument. So far as the 
recipient of an inheritance is concerned, the accre- 
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tion to his capital wealth through an inheritance is 
just as much income, in the broadest sense of the 
term, as that which comes from gifts or capital 
gains or other irregular or aleatory sources. Yet 
for practical reasons the inheritance is not included 
in the taxable income, but is taxed separately; just 
as in some countries gifts are taxed separately by a 
gift tax and capital gains are taxed separately by a 
capital-increment tax. The fact that in some of our 
states accidental incomes in the shape of inherit- 
ances are taxed, while regular incomes are not yet 
taxed, is a proof of the belated and incomplete 
development of fiscal equity with us. 

The defense of an estate tax, however, is quite 
different. Many would and with reason, uphold it 
on the privilege-of-inheritance idea, developing the 
argument promulgated by Bentham, that the con- 
ception of the right of bequest involves a social 
privilege, for which some compensation is right- 
fully demanded. Others would stress the co-part- 
nership of the state idea, as forcefully upheld by 
Mr. Andrew Carnegie. There is little doubt that 
the great mass of the American people agree with 
Mr. Carnegie when he said, after describing the 
growth of the large fortunes of the country: “Now 
who made that growth? The growth of the Ameri- 
can public—-that is where that wealth came from and 
that is the partner in every enterprise where money 
is made honorably; it is the people of the United 
States. * * * I say the community fails in its duty 
and our legislators fail in their duties if they do not 
exact a tremendous share, a progressive share.” 


In other words, while the share tax rests upon the 
idea of individual obligation, the estate tax rests 
upon the idea of individual obligation. The defense 
in both cases, as in that of every direct tax, is ability 
to pay or fiscal capacity. But whereas in the share 
tax the ability is conceived for individual matter, in 
the case of the state tax it is conceived of as a social 
matter. In a well-rounded system of inheritance 
taxes or death duties we need both the individual 
and the social element: that is, we need both the 
share tax and the estate tax. 

With these preliminaries we come to the special 
subject assigned to us. Forty-six of the forty-eight 
states of the American union levy at present an 
inheritance tax—almost all of them a share tax—a 
few of them also an estate tax. The continuing 
need of revenue from this source is undoubted; the 
glaring evils arising from the conflicts of tax juris- 
diction are daily becoming more unbearable. What 
practical methods of dealing with this situation are 
in sight? 

The most obvious suggestion is the development 
of a harmonious system through interstate agree- 
ments. This is a consummation devoutly to be 
wished. But the difficulties of mutual adjustment 
are enormous. In the first place there is the multi- 
plicity of numbers. If each of the forty-eight states 
were to make agreements with each of the others 
we would have no less than forty-eight times forty- 
eight or 2,304 separate agreements. This in itself 
is staggering enough. While the embarrassment 
would be somewhat relieved by the adoption of 
reciprocal arrangements, this presupposes that the 
interests of all the states are identical. Unfortu- 
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nately, however, entirely apart from interstate ably encounter constitutional obstacles here; and 


rivalry of which we have had not a few recent 
examples among states where there might be pre- 
sumed to be an identity of interests, we cannot close 
our eyes to the existence of divergent economic 
interests. The problem of a suitable criterion to 
serve as the basis of attempts to avoid double or 
multiple taxation is therefore a difficult one. It is 
easy to suggest, as has often been done here and 
abroad, that we should adopt as the criterion the 
principle of situs in the case of real estate and that 
of domicile in the case of personal property. But 
the experience of Europe shows that the situation is 
by no means so simple and that particular conditions 
and countries or groups of countries may require 
special adjustment. In the United States, for in- 
stance, there is still a marked difference of interest 
between the creditor states and the debtor states. 
Especially with the widespread existence of absentee 
ownership in this country, it is almost hopeless to 
expect the voluntary acceptance by all states of a 
single uniform criterion, whether that of domicile or 
that of situs. 


If a comprehensive universal system of interstate 
comity thus seems to be at present largely a counsel 
of perfection, might it not be wise to attempt a 
first step in the right direction by a system of re- 
gional or sectional agreements? The economic in- 
terests of the Middle Atlantic States or of the 
Mountain States, are fairly homogenous. Would it 
not be possible to start the ball rolling, at least, by 
seeking agreements between the members of each 
group, in the hope that the beneficial results of 
such an accommodation would gradually spread to 
other groups as well? If half a loaf is better than 
no bread and if the adoption by all of the states of 
an identical method seems to be at present fraught 
with insurmountable difficulties, is it premature to 
suggest as the first practical step, the endeavor to 
secure regional or sectional agreements calculated 
to avoid interstate double taxation? 


3ut suppose that our success in this direction 
turns out to be no greater than in the broader and 
more comprehensive field. If the states will not of 
themselves solve the problem, what alternative 
avenues of escape from the present unbearable evils 
are open? This brings me to the heart of my sub- 
ject, namely, the possibility of federal assistance 
in the solution of the problem. If the states cannot 
or will not help themselves, can the Federal Govern- 
inent do anything to improve the situation? 


There are three possible ways in which this help 
could be afforded. While none of them is perhaps 
immediately practicable or desirable, it is neverthe- 
less worth while to consider them in detail, partly 
for purposes of education, partly for the sake of 
inducing those states that are intolerant of federal 
interference to make that interference unnecessary. 

The first of the three alternatives, although it is 
found in some federal countries, is not very promis- 
ing. It consists in the passage of a federal law 
designed to regulate the conditions of uniformity 
under which the separate states shall be permitted 
to levy inheritance taxes. Such a method of uni- 
formity through legislative regulation would prob- 


the prospects of removing these obstacles through 
constitutional amendment would not be very prom- 
ising. Uniformity through compulsory national 
regulation may therefore be eliminated at the pres- 
ent time. 


Uniformity Through Court Action 


Fortunately, however, there are other methods of 
achieving uniformity than by the exercise of legis- 
lative compulsion. I refer to the decisions of the 
Supreme Court. The Supreme Court of the United 
States makes law no less than does Congress; and 
in the special field of fiscal legislation the pressure 
exerted by the Supreme Court has in not a few 
instances brought about a large measure of uni- 
formity of state action. Why is this not possible 
in the inheritance tax? If the victim of some pecu- 
liarly glaring attempt to impose multiple taxation 
upon an inheritance were to contest its constitu- 
tionality, and if the Supreme Court should declare 
the legislation of a particular state invalid from this 
point of view, might it not be possible for the Court 
to enunciate the principles of an economic and fiscal 
character by which it had been guided? We have 
many cases of constitutional importance where the 
Court decisions have been swayed by economic argu- 
ments. Take the stock-dividend case as an example. 
If the Supreme Court were to formulate such a set 
of economic principles and, what is perhaps more 
difficult, were to follow these principles consistently 
for a series of years, it is not at all improbable that 
the states would gradually conform their legislation 
to these principles and thus effect a uniformity, 
somewhat akin to that which until recently existed 


as a result of the court decisions in National Bank 
taxation. 


While the method of uniformity through judicial 
decision which is also found in certain federal states, 
is undoubtedly superior to the uniformity through 
legislative regulation and while it is free from con- 
stitutional objections, it nevertheless encounters 
the difficulty of the elaboration of a proper set of 
criteria, which might be uniformly applicable 
throughout the country. For the Court also would 
be confronted in its decisions by the divergence, and 
perhaps even the oppilation between the economic 
interests of the states to which attention has been 
called above. Moreover, the attainment of the goal 


in this way would probably involve a protracted 
delay. 


If then the achievement of uniformity by either 
judicial or compulsory regulation seems to be un- 
acceptable or of doubtful probability, what remains? 

There remains only the third alternative. This 
consists in the frank recognition of the fact that, if 
every other expedient fails, only a federal system of 
taxation can bring about the desired uniformity ; 
and that the legitimate fiscal demands of the states 
must be met by some adjustment to this federal 
system. What I have in mind, in other words, is a 
comprehensive federal inheritance tax, with a divi- 
sion of the yield between the nation and the state, 

(Continued on page 121) 











Should Inheritance Taxes Be Levied 
Only By the States? 


By Hon. OGpEN L. MILLs* 


NHERITANCE taxes need no _ justification. 

They were apparently first imposed in Egypt 

before the dawn of history, then in the Roman 
Empire, and in modern days every civilized coun- 
try had adopted them as part of its system of tax- 
ation. As early as 1907 it was stated by a leading 
economist that inheritance taxation was no longer a 
debatable issue but an established fact in American 
finance. It was the states, however, and not the 
Federal Government, that 
made them a permanent part 
of our financial structure, 
and today they are to be 
found in all but two of our 
forty-eight states. On the 
other hand, the National 
Government has only made 
use of estate or inheritance 
taxes four times in our his- 
tory, and then only during 
war emergencies, in every 
instance until the present, 
the tax being repealed as 
soon as the emergency had 
ended. 

But the fact that the tax 
needs no justification does 
not, of course, imply that it 
is not open to grave abuses 
in its application. Grave 
abuses have attended its development in the United 
States. They have so multiplied that the situation 
today may be fairly described as critical. This con- 
ference, as I understand it, has been called for the 
purpose of suggesting remedies for existing evils, 
due, for the most part, to the selfish and grasp- 
ing policy pursued by individual states, and aggra- 
vated and complicated by the ill-considered and 
hasty action of the Congress last year in raising 
the rates of the Federal estates tax, which, by 
inference at least, seemed to indicate that it was 
the purpose of the Federal Government to make 
this tax a permanent part of its revenue system 
[ shall leave to others, more competent than I, 
to discuss the questions which arise from conflict of 
jurisdiction, multiplication of taxes on the same 
estate, and the endless legal controversies in respect 
of the situs of properties for tax purposes. I pro- 
pose to address myself to the single question as to 
whether this form of taxation should, under exist- 
ing conditions, be retained by the Federal Govern- 
ment or be left to the states. 

Let there be no misunderstanding on one point. 
1 am not opposed to inheritance taxes. No one 





*Congressman from New York and member of the 
Means Committee of the House of Representatives 
the National Inheritance Tax Conference. 


Ways and 
Address before 


HE National Inheritance Tax Confer- 
ence disclosed that there is a diversity of 
opinion among tax students as to the proper 
solution of existing inheritance tax difficulties. 


The levy of death taxes uniformly over the 
country by the Federal Government and dis- 


tribution of a portion of the proceeds to the 
states has been recommended as one way of 


eliminating multiple taxation. 
Mills is opposed to further centralization of 
the taxing power, and tells why he believes in- 
heritance and death taxes should be reserved as 
an exclusive source of revenue to the states. 
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that I know of is advocating the abolishment of this 
form of taxation. Professor Seligman, I believe, 
misunderstands the attitude of Treasury officials. 
In none of their utterances have I found an appeal 
“that the inheritance tax should be abandoned be- 
cause it is a tax on capital.” Their criticism was not 
leveled at inheritance taxes as such, but at inher- 
itance taxes at excessive rates, and with all respect 
to my distinguished friend, for whose abilities and 
knowledge I have the high- 
est regard, I cannot agree 
that a 40 or 50 per cent in- 
heritance tax on the capital 
of an estate can, as a general 
rule, be paid out of income, 
and is in any sense compar- 
able to our general property 
tax levied annually at a two 
per cent rate, and which in 
the case of improved urban 
property at least has already 
been discounted in the estab- 
lishment of capital value. It 
is much more analogous to 
those suggested levies on 
capital of which we have 
heard so much in recent 
years, but which have not, 
as far as I know, commanded 
wide approval. But, to re- 
turn to my subject, I am in favor of inheritance 
taxes as a convenient and sound method of raising 
revenue, but I believe that they should be left to 
the states, rather than appropriated by the Federal 
Government. 

The Federal Government does not need the rev- 
enue. In 1924 the estate tax contributed $10,000,000, 
which represented only about 2% per cent of all 
Federal receipts, and amounted to less than one- 
quarter of the more than $400,000,000 tax reduction 
carried in the Revenue Act of 1924. The fact that 
the rates were raised in a bill which was specifically 
designed to, and actually did, materially reduce 
Federal taxes, demonstrates beyond the possibility 
of doubt that the purpose of the Congress was not 
to increase the revenue of the Government, but was 
for other purposes, social in character. Now the 
people of this country may be confronted with the 
danger arising from the perpetuation of over-large 
fortunes through inheritance, but if that danger 
exists today, it has yet to be demonstrated and 
proved. The very large fortunes in the United 
States are well known to all. As a matter of fact, 
they are a matter of public record, and I venture to 
say that, with few exceptions, they are still owned 
and controlled by the men who made them, unless 
those men have already given them away for pub- 


Congressman 
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lic purposes. Personally, I do not believe that the 
problem exists, and, on the other hand, I know of 
social and economic conditions of the gravest kind 
that do exist and that will be seriously aggravated 
by this clumsy attempt to avert a danger, which is 
still so largely problematical and uncertain. 

In New York, not much more than a year ago, in 
testifying before the State Housing Commission, a 
representative of the City Health Department testi- 
fied that high rentals and insufficient housing are 
forcing the man of small means to live in unsani- 
tary quarters, and are compelling him to devote 
money needed by his family for food and clothes 
to the payment of abnormal rent. “There has been 
a large increase in the malnutrition rate since 1916,” 
declared this expert. “We found in a survey there 
were more people in single rooms than had ever 
before lived in a single room. That meant that 
there was less air, less light, and less sanitary con- 
ditions. When ten or twelve people sleep in one 
room, they sleep less, more money goes out for 
rent and less for food.” 

Let us glance at the conditions in many rural 
sections of the country, as described by Mr. Mc- 
Kenzie of the American Farm Bureau Federation. 
No longer ago than May, 1924, he testified as fol- 
lows, and his statement is only one of the many 
along similar lines that have been made by men 
familiar with these conditions: 

The effects of rising taxes and shrinking incomes 
are many and far-reaching. As has already been 
brought out, probably a million farms will change 

+ owners and in most cases the farmer has lost his life’s 

savings. Many other farmers are so cumbered with 
debt that, with high taxes, interest and labor charges, 
the farmer and his family are doomed to a scale of 
living far below what it should be. Many marginal 
farms will be abandoned and will go back to other uses; 
in New York much of the land will be reforested; in 
the semi-arid region hosts of farmers will give up the 
struggle and the land will go back to range cattle and 
sheep. 

Here are social conditions demanding remedy, 
and whether we have the capacity to remedy them 
or not, they certainly should not be aggravated by 
measures whose chief appeal is that they are part 
of the popular political pastime of getting after the 
rich. But, you will say, what have these conditions 
to do with the Federal estate tax? Just this: The 
conditions which I briefly described are, in a large 
measure, due to the excessive taxes with which the 
states and municipalities find it necessary to burden 
real property. And they will continue to exist as 
long as the Federal Government persists in en- 
croaching upon the tax jurisdiction of the states, 
and in narrowing their tax base, until real property 
has to bear the great bulk of the constantly increas 
ing burden of state and local taxation. 

For, if the Federal Government does not need 
the inheritance tax, the states do in the worst pos- 
sible way, and, what is more, in the last few years 
they have come to rely more and more upon this 
form of taxation. 

Fifteen years ago, the fiscal needs of the Federal 
Government were met, for the most part, by reve 
nue derived from customs duties and excise taxes 
on liquor and tobacco, and the rest of the field of 
taxation was open for exploitation by the states. 


THE NATIONAL INCOME TAX MAGAZINE 97 


Today we are rapidly approaching the point where 
there will be little else for the states and municipali- 
ties to tax but tangible, visible property like land 
and personal belongings. The Federal Government 
is collecting customs duties, income taxes on indi- 
viduals and corporations, a capital stock tax, estate 
taxes, manufacturers’ taxes on cigars and tobacco, 
taxes on admissions and dues, occupational taxes, 
license taxes, stamp taxes, sales taxes and so on. 
Of the $7,000,000,000 paid in taxes in 1922 by the 
American people, less than $3,000,000,000 were col- 
lected by the Federal Government, and over $4,000, 
000,000 were accounted for by state and local taxes, 
and of this latter amount no less than $3,400,000,000 
was collected by a direct property tax, which means. 
for all practical purposes, a tax on farmers and rent 
payers. In 1923 Federal taxes per capita were 
$29.12; the state and local amounted to $40.60. In 
1923 total Government expenditures, including cap 
ital outlays, totaled $10,045,000,000, of which the 
Federal Government spent $3,459,000,000, and the 
states and localities $6,586,000,000, or almost twice 
as much. While only one-third of all public ex- 
penditures are thus attributable to the Federal 
Government, and two-thirds to the states and local- 
ities, the former, in the last. few years, has drawn 
off the cream of the taxes and has left the latter to 
struggle along as best they can with the skimmed 
milk. The result is an ill-balanced and illogical 
structure which means, in the field of taxation, in 
equality and injustice. Moreover, there is every 
prospect that with the reduction of the national 
debt Federal taxes will decrease, while, if our people 
continue to demand better roads, better schools, 
better sanitation, and better means of transporta- 
tion within our cities, state and municipal taxes 
will show a contrary tendency. Isn’t it wholly 
illogical, then, to broaden the Federal tax base, and 
to narrow that of the states, and should we not, 
at the earliest. possible date, undertake to reverse 
the process? 


Disapproves Seligman’s Corrective 


I noticed that Professor Seligman in his address 
reached a very different conclusion, but I am afraid 
that the facts on which his conclusion is based will 
not bear analysis. In the first place, the total 
amount raised in taxes by the Federal Govern- 
ment this year will amount to three, not four, bil 
lion dollars, and in future years, with the steady 
reduction of the cost of the debt service, that total 
will be materially reduced. In the second place, 
Professor Seligman, in considering state expendi 
tures, has failed to include municipal, county and 
local units. If he had, he would have had to increase 
his estimate by almost four billion dollars, and his 
figure for state expenditures would read approxi 
mately five billion for the states, instead of a bil- 
lion and a quarter, as compared with three billion 
of Federal taxes. Finally, while Federal expendi 
tures are following a downward curve, state and 
local taxes are increasing at the rate of about 300 
million per annum. I repeat, these figures demon- 
strate beyond question that it is the state tax base, 
rather than in the Federal, that must be broadened. 


[ am not, of course, familiar with conditions 
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throughout the country, but I have some knowledge 
of the situation in my own state, and particularly 
in my home city of New York. New York City 
spends some $400,000,000 in the running of its 
municipal government. Of this amount, no less 
than $320,000,000 is contributed by a property tax 
levy which, under existing conditions, represents 
the rentpayers’ contribution to the cost of govern- 
ment. This means $53 per capita, or $260 a year 
for a family of five. It means that two months’ 
rent out of every year’s rent paid by the lessee 
is not rent at all, but taxes. Is it any wonder that 
the cost of living is high? Is it any wonder that 
housing conditions are intolerable? Is it any won- 
der that the city finds it difficult to undertake the 
public improvements essential to the health, com 
fort and education of its citizens? And where are 
we to look for relief, if the Federal Government, for 
social purposes, insists upon depriving us of the 
revenue which we need and it doesn’t? 


Land Taxes Excessive 


So much for the rentpayers in the cities. What 
of the dwellers in rural communities? The National 
Industrial Conference Board found that in 1922 the 
ratio of taxes to income for farmers was 16.6 per 
cent, while that for the remainder of the community 
was 11.9 per cent and everyone knows that the 
farmers’ tax burden is due to state and local, rather 
than to Federal taxes. Dr. Richard T. Ely, of the 
University of Wisconsin as a result of an investiga- 
tion recently made, found that if present tax tend- 
encies continue, the time will come when the whole 
annual net return of America’s farm lands will be 
swallowed up in tax payments: 

How rapidly taxes are overtaking land values is 
shown by official figures compiled by the Bureau of 
Agricultural Economics for Ohio and Kansas for the 
40-year period 1880-1920. 

While the farmer’s lands in the 40-year period in 
creased in value in Ohio from an average of $45.97 in 
1880 to $113.17 in 1920, the tax per acre increased, in 
the 8-year period, 1913-1921 alone, from 65 cents to 
$1.15. In Kansas, while the value per acre increased 
in the same 40 years from $10.98 to $62.30, the taxes 
in the 8-year period increased from 17 cents to 46 cents 
per acre. The percentage of increase in the very short 
period in Ohio is 177 and in Kansas 271. 

Dr. Ely cites also the rich agricultural region in 
Chester County, Pa., where data for 1920, collected by 
field agents of the Bureau of Agricultural Economics, 
show that taxes were then absorbing 66 per cent of 
the net rent of all farms rented for cash. 

Let me again quote briefly from Mr. McKenzie’s 
statement: 

On dairy farms in Chenango County, N. Y., the re- 
ceipts, less business expenses, other than taxes, in 1921, 
amounted to $795 per farm. Land taxes were $161, or 
twenty per cent of the income. This left $634 to re 
imburse the farmer for his year’s labor, for the labor 
of his family and for the use of a capital of $12,943. 
This was available for payment of debts and living ex- 
penses. Of this amount $116 was spent per farm for 
clothing, $312 for food, and $130 for all other living 
expenses. In Ohio in 1912-15, taxes were nine per cent 
of the net income before taxes; in 1920 they were 
fifteen per cent; in Oregon they were thirty-three per 
cent in 1921. In one group of farms examined in Phar 
salia Township, Chenango County, N. Y., taxes aver 
aged 3.4 per cent of the actual value. These figures 
could be multiplied indefinitely. 

(From speech of H. C. McKenzie, Director of Re- 
search in Taxation of American Farm Bureau Federa 
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tion, delivered before the Academy of Political Science, 
New York, April 15, 1924, Proceedings, May, 1924, 
Vol. XI, No. 1). 

I am far from contending that the reservation 
of the inheritance tax for the exclusive use of the 
states will solve the problem exemplified by these 
figures. The sooner the Federal Government re- 
peals a number of the license, occupational and 
sales taxes, the sooner it reduces its income tax 
rates to a point sufficiently low as will permit the 
states to participate to a substantial extent in this 
great source of revenue, the better it will be for all. 
In other words, sound policy based on existing con- 
ditions demands a narrowing of the Federal base 
of taxation, and a broadening of that allocated to 
the states and localities. In accordance with this 
conception, I contend as emphatically as possible 
that the estate tax should not become a permanent 
part of our Federal peace-time tax system, and that 
the increase in rates adopted last year by this 
Congress was a move in the wrong direction. The 
fact that states have not shown great wisdom or 
co-operation in the imposition of inheritance taxes 
is no reason to deprive them of this necessary 
source of revenue, nor should the fact that some of 
them have not made use of the tax to the fullest pos- 
sible extent, be used as an argument for depriving 
them of it entirely or seriously limiting its bene- 
fits. The truth is, that the last ten years have wit- 
nessed a most remarkable development of this form 
of taxation in practically all of the states, and 
today five per cent of the revenue of no less than 
half of the states is contributed by inheritanées. 
New Jersey estimated in 1923 death taxes would 
yield 30 per cent of her revenue, more than she 
expected to get from any other single source. In 
California, Connecticut and Pennsylvania, death 
taxes appear to be the second largest source of state 
revenue. In New York, Massachusetts and Rhode 
Island they are the third largest source. New York 
raises 15 per cent of her revenue by inheritance 
taxes, Massachusetts 13 per cent, Pennsylvania 13 
per cent, Rhode Island 14 per cent, California 10 
per cent, Connecticut 10 per cent, Colorado 17 per 
cent and Iowa 5.80 per cent in 1924; Kentucky and 
Louisiana 17 per cent in 1923. All told, the states 
raise approximately from 70 to 80 million dollars, 
and if the Federal Government will only withdraw 
from the field, that amount can be multiplied many 
times. 

It is claimed that the Federal law will bring uni- 
formity of taxation. But why superimposing Fed- 
eral upon state rates should do more than just 
increase the burden has not, and cannot be, demon- 
strated. Unless, of course, the states are to be 
driven out entirely. Others in the name of uni- 
formity would have the Federal Government levy 
the tax and rebate part of it back to the states, the 
latter to abandon inheritance taxation. But even 
assuming, what is highly improbable, that the states 
will consent, is this desirable? Isn’t this, after all, 
just another one of those short cuts, which have 
been so persistently advocated by interested groups 
in recent years, and by means of which the sover- 
eignty of the states has been seriously impaired, 
and the responsibilities of the Central government 

(Continued on page 110) 
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Proceedings of the Inheritance 
Tax Conference 


By NATHANIEL 


HE National Conference on Inheritance and 

Estate Taxation, called by the National Tax 

Association, was held at Washington, D. C.. 
February 19th and 20th. The conference was opened 
with an address by President Coolidge, in which 
the President, as is usual with him, expressed his 
opinions on the subject of inheritance taxes in no 
uncertain terms. He is decidedly against the Fed- 
eral estate tax and believes that inheritance taxes 
should be left exclusively to the states. In his ad- 
dress he characterized the Federal estate tax as a 
“capital levy” and therefore obnoxious in its effect 
upon private initiative and industry. In spite of 
this, however, he believes that it would be imprac- 
ticable to abolish the tax immediately and sug- 
gested that a start be made by reducing the rates. 
The present situation he described as intolerable 
in view of the heavy estate tax and the many state 
inheritance taxes that may fall upon a single estate. 

Following the President’s address, Russell L. 
bradford of the New York Bar read a very compre- 
hensive and well considered paper on the uncer 
tainties and diversities of state inheritance taxes, 
particularly as they affect property of non-resident 
decedents. He pointed out the many cases in which 
inheritance taxes are imposed by two or more states 
on the same share of stock or the same bond where 
the decedent was domiciled in one state and the 
property located in another. Practically all of the 
states tax stock of domestic corporations and many 
tax their bonds even though the state of the dece- 
dent’s domicile also imposes a tax on the transfer 
of that property. 

Following this, Roy C. Osgood, vice-president of 
the First Trust & Savings Bank of Chicago, read a 
paper on problems arising out of the operation of 
inheritance tax laws. He analyzed the provisions in 
state inheritance tax laws as to taxable transfers, 
rates, payment of the tax and other provisions and 
showed how the various state courts have construed 
them. His paper followed the same general out- 
lines as the treatise which is a part of Commerce 
Clearing House Inheritance Tax Service 1924-1926. 
Mr. Osgood asks the question whether many pro 
visions can not be clarified by further legislative 
enactment. 

In the afternoon, William B. Belknap of Ken 
tucky, the chairman of the Inheritance Tax Com- 
mittee of the National’ Tax Association, commented 
on the general situation as brought out in Mr. 
radford’s paper and advocated the abolition by 
states of the tax upon personal property of non- 
resident decedents. If this could not be accom 
plished he advocated what he called the “New 
Hampshire flat rate plan.” This form of tax was 


*Of the Chicago Bar. 


SEEFURTH* 


first introduced in New Hampshire and provides for 
a flat rate of 2 per cent upon the value of all per- 
sonal property within the jurisdiction of the state 
without allowance for exemption or deductions of 
any kind. It has also been adopted by a few other 
states. Mr. Belknap also talked in favor of the 
abolition of the Federal estate tax. 

Professor Robert M. Haig of Columbia Uni- 
versity gave a brief account of European systems 
of inheritance taxation with particular emphasis 
upon the various theories of tax. 

The last address of the afternoon session was 
made by Professor Edwin R. A. Seligman of Colum- 
bia University. This was the first paper to touch 
seriously upon the question of the Federal estate 
tax and Professor Seligman came out emphatically 
in favor of the tax. In fact he advocated a plan 
whereby the Federal Government should levy an 
estate tax and turn back a portion thereof to the 
states, thereby centralizing the administration and 
increasing the revenue. He estimated that much 
more revenue could be raised if his plan were 
adopted and the evils of multiple taxation would be 
done away with at one stroke. 


Green Favors Federal Tax 


The evening session was devoted to talks by Con- 
gressmen on the Ways and Means Committee of 
the House of Representatives. Representative Wil- 
liam R. Green, of Iowa, Republican, chairman of 
that committee, reiterated his known position as 
being unalterably in favor of the estate tax. The 
Government needs the revenue, and furthermore, he 
stated, the income tax should be reduced before 
abolishing the estate tax. The latter is an emi- 
nently fair and proper form of taxation, common to 
all civilized countries. 

Representative W. A. Oldfield of Arkansas, Dem 
ocrat, also vigorously advocated the estate tax as a 
just and effective form of taxation. He advocated 
the same plan as sponsored by Professor Seligman. 

Representative Ogden L. Mills of New York, 
Republican, sounded another note, however, when 
he declared that the Federal tax should be abol- 
ished. He laid great stress on the condition of 
state taxes, maintaining that the states sorely need 
inheritance taxation in order to relieve the farmer 
and others of part of the burden of property taxes. 
If the Federal Government should withdraw from 
the field the states would be able to add materially 
to their income from inheritance tax sources. 

Representative Cordell Hull of Tennessee, Demo 
crat, took rather a middle ground. In his talk he 
announced himself in favor of the estate tax with 
lower rates, however. He pointed out that the 
states were given in grants of Federal aid nearly as 





100 THE NATIONAL INCOME TAX MAGAZINE 


much as the Government received from the estate 
tax. If, however, the states should evidence their 
intention of passing and enforcing effective and real 
revenue-producing inheritance tax laws, he stated 
that he is in favor of leaving that form of taxation 
exclusively to the states. 

On Friday morning Professor Thomas S. Adams 
of Yale University addressed the conference. His 
remarks were directed toward pointing out the 
practical difficulties attendant upon any attempt to 
abolish the Federal estate tax. In the opinion of 
Professor Adams, the estate tax should be retained 
with certain modifications. The rates should be 
reduced to a point where there will not be an insist- 
ent urge on the part of the rich to evade the tax. 
Furthermore, the Federal tax should be changed to 
a succession tax like those of the states where the 
tax is imposed upon the individual shares rather 
than upon the entire estate. The Treasury Depart- 
ment should be given broad powers to parley with 
executors and compromise taxes. Finally full credit 
should be given for state inheritance taxes paid. At 
present the law allows a credit up to only 25 per 
cent of the amount of the Federal tax. 


Secretary Dewey Stresses Burden of Tax 


The attitude of the Treasury Department was 
given in a paper read by Charles S. Dewey, Assist- 
ant Secretary of the Treasury. Mr. Dewey pointed 
out in a graphic way the undue burdens upon 
estates caused by the heavy Federal estate tax and 
the multiplicity of state inheritance taxes and said 
this situation would in time have a very serious 
and detrimental effect upon commerce and industry. 

The last speaker on the conference program who 
touched upon the Federal estate tax was Professor 
Charles J. Bullock of Harvard University. Profes- 
sor Bullock attacked Professor Seligman’s plan of 
one Federal tax, part to be distributed among the 
states, as of doubtful constitutionality as well as 
practicability. He contended that there is no power 
given by the constitution which would permit the 
Federal Government to collect a tax and remit a 
portion of that sum to the states. Professor Bul- 
lock favors inheritance taxes to be levied by the 
states and reiterated his position as announced by 
him at the first conference of the National Tax Asso 
ciation in 1907, namely, that the tax should be im 
posed on the transfer of personal property only by 
the state where the decedent was domiciled at the 
time of his death. 

The formal “ee of the conference ended with 
an address by R. P. Jellette of the Royal Trust Com 
pany of via hod Canada. Mr. Jellette in describ 
ing the Canadian system explained that there was 
no inheritance tax by the Dominion Government, 
which corresponds to the Federal Government here, 
and that reciprocal agreements between the prov 
inces were smpothing out the problems of multiple 
taxation. 

The second afternoon session was devoted to a 
consideration and discussion by the delegates of the 
addresses to the conference and the determination 
of the course of action to be adopted. The gov- 
ernors of most of the Eastern and some of the West 
ern States had appointed delegates in pursuance to 
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the call of the National Tax Association and, as 
might be expected, these men did not have much 
sympathy for the Federal estate tax. Most of them 
were state tax commissioners or their representa- 
tives and therefore directly interested in the ques- 
tion of state revenues. 


The resolutions committee appointed by the chair- 
man of the conference, Mr. Thomas W. Page, who 
is also president of the National Tax Association, 
reported out two resolutions which were adopted by 
the delegates without serious opposition. The first 
provides for the appointment of a committee by the 
chairman of the conference to investigate “the 
feasibility of early or gradual retirement of the 
Federal Government from the field of death taxa- 
tion” and to formulate “plans, model laws and 
recommendations.” 


There was some debate as to whether this commit- 
tee should be chosen by the president of the Na- 
tional Tax Association, thereby making it respon- 
sible to that organization. The proponents of this 
change ‘thought it desirable that the committee 
work under the authority of an existing body rather 
than have the present situation wherein the com- 
mittee is an independent body soliciting its own 
funds and reporting only to a conference to be called 
at its own request. This proposed change was 
voted down, however, and the resolution adopted 
as follows: 


Whereas, Inequality and injustice in death taxation 
necessarily arise from the present ill-balanced and il- 
logical state and federal death tax structure, be it 

Resolved, That this conference considers it imperative 
that death tax laws be so changed as to result in a 
rational tax system which will produce the revenues 
now so sorely needed by the states and at the same 
time do away with the abuses which are tending to 
bring this fundamentally sound form of taxation into 
disrepute. 

Be It Further Resolved, That the Chairman of this 
conference be asked to appoint a committee of nine or 
more members, due consideration being given to geo- 
graphical distribution, said committee to undertake the 
following duties: 

(a) To gather the information and data necessary 
to formulate definite plans for the reform of state and 
federal death taxation. 

(b) To give special attention to the feasibility of 
early or gradual retirement of the Federal Government 
from the field of death taxation. 

(c) Then to formulate such plans, model laws and 
recommendations as it sees fit and present these for 
consideration to the Congress, the state legislatures 
and committees thereof, and to the proper officials and 
branches of governments having in charge the levying 
and administration of death taxes. 

(d) To co-operate with such organizations as may 
be deemed advisable, and to create sub and regional 
committees wherever necessary, and 

(e) To request the proper officers of the National 
Tax Association to call a second national conference 
on inheritance and estate taxation, to which said com 
mittee shall report its findings and activities, or, in the 
absence of such a second conference, to issue and mail 
to delegates to this conference a written report. 

Be It Further Resolved, That this committee be 
authorized to raise the funds necessary to the carrying 
out of the duties assigned to it, and in its report a 
full accounting shall be given of how and from what 
sources such money was raised, and how it was spent. 


The second resolution in very circumspect lan- 
guage suggests the abolition of inheritance taxation 
(Continued on page 113) 
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Notes on the Revenue Act of 1924 
—Income ‘Tax Provisions 


By RosweEL_ F. MAGILL* 


PART III 


T IS apparent that Section 202(b) is not a very 

happy provision from the Treasury’s point of 

view. In the first place, if the word “allowed” 
means allowed by and since the enactment of in- 
come tax acts, no adjustment whatever can be 
made for depreciation and depletion sustained prior 
to 1913. Even if depletion sustained prior to 
1913 may be deducted, in many cases the provi- 
sion would compel the allowance in 1924 and the 
following years of depletion sustained in 1913 and 
following years, which was not then allowed in full 
as a deduction. In other words, the subdivision 
would operate at cross-purposes with the whole 
theory of the acts in regarding each year as distinct 
for taxing purposes. Finally, as a matter of stat- 
utory construction, Section 202 in terms is limited 
to the “determination of amount of gain or loss”; 
Section 204 (c) makes no reference to it. Hence it 
can be maintained that, although applicable in such 
determination, it has no place in the determination 
of a depletion or depreciation allowance. 

Such an argument, however, places its supporters 
upon a narrow footing. For, immediately after 
contending that the adjustments for depreciation 
and depletion allowed, which are prescribed in Sec- 
tion 202(b), are inapplicable in this case, he must 
assert that an adjustment for depreciation and de- 
pletion sustained, not mentioned in the statute 
at all, must be made instead. Although the sec- 
tion may be applicable only to gain or loss, is there 
any justification for reading into the law the re- 
quirement which the Treasury would like to see 
there? 

For all of the excellent arguments to the con- 
trary, the Treasury, in stating in the Regulations 
that the basis must be adjusted by deducting deple- 
tion and depreciation sustained since the basic 
date,*° appears to have adopted the sounder view. 
In the first place, as a matter of strict statutory 
construction, Section 202 (b) is inapplicable, since 
it deals exclusively with the determination of gain 
or loss and not with depletion or depreciation. If 
it is ruled out, the remaining provisions for the 
depreciation and depletion allowances are not radi- 
cally different from those of the former law, which 
was silent as to this particular adjustment. Regu- 
lations 62 under the former law required an adjust- 
ment for depreciation and depletion sustained. It 

*Associate Professor of Law, Columbia University. Mr. Magill, 
while a member of the staff of the Solicitor of Internal Revenue, 
took a leading part in the drafting of Regulations 65. Article re- 
published by permission from the Columbia Law Review. 

84 It is an interesting question whether depreciation “previously 
allowed with respect to such property’ includes, in the case of a 
corporation, not only depreciation allowed under the income tax 
acts, but also that allowed under the Corporation Excise Tax Act 


of 1909. See Sec. 38, Act of August 5, 1909, 36 Stat. 112. 
85See Articles 201 (g), 202, 203, 204. 


may be properly urged, then, that in this respect no 
change in the Regulations was required by the stat- 
ute; or perhaps, more strongly, that the then ex- 
isting Regulations were tacitly approved by Con- 
gress. Finally, the practical results of a contrary 
interpretation are, as we have seen, ridiculously 
unreasonable, and the Act, in Sections 214 and 234, 
authorizes the deduction only of a “reasonable al- 
lowance for depreciation and depletion.” The 
question remains a neat one; but the Treasury’s 
Regulations are entitled to respect until they are 
overthrown in court. 

A notable change in the Act is the limitation 
on the allowance for discovery depletion to 50 per 
cent of the net income (computed without allow- 
ance for depletion) from the property.*® This 
limitation was adopted in response to the opinion 
of well-informed observers that the present allow- 
ance, limited only by the total net income, was en- 
tirely too high. 


Important Change Affecting Mines 


Perhaps the most important of the various 
changes in the depletion articles of the Regulations 
is the new definition of a mine,S* which becomes 
vital in connection with claims for discovery deple- 
tion. Under the new definition, a claim for a dis- 
covery may be made though the new deposit is 
found within the boundaries of the tract or lease in 
the course of working an existing mine, provided 
the deposit discovered has not been and could not 
have been included in a prior valuation and is sep- 
arated from the known ore-bodies. The change is 
logical, for the question of what constitutes a dis- 
covery should not turn exclusively on the legal 
boundaries of the leased or owned mining tract 
or claim, but upon the nature of the mineral deposit 
and the knowledge of its existence. However, it 
is a liberal interpretation of the statutory pro- 
visions relative to discovery, since there, the term 
“mine,” rather than “mineral deposit” is used, and 
a mine would ordinarily be thought to comprehend 
at least the whole tract or lease. The Regulations 
require, however, that the value of the discovered 
ore-body be determined without regard to existing 
facilities for mining operations; that is, in ascer- 
taining its discovery value, the cost of a new shait 
and equipment must be taken into account. Since 





86See the latter part of Section 204 (c), quoted supra, footnote 82. 

88*A ‘new mine’ is one or more separate new ore-bodies which have 
not been and could not have been included in any prior valuation. 
The value of a new mine will be limited to its value to a prospective 
purchaser who would require mine-openings, plant and equipment, and 
other facilities independent of those utilized in working other mines in 
the vicinity, and who would exhaust the new mine at a rate commen- 


surate with such independent facilities.” (Article 220 (g) of Regula- 
tions 65.) 
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the new deposit may only be given a discovery 
value for depletion purposes by considering it as a 
new “mine” within the statute, it should clearly be 
valued as an entity, apart from the existing 
facilities. 


Trusts and Estates 


Section 219, which provides the method for taxing 
the income of trusts and estates, is almost com- 
pletely new. For the most part, the changes are 
directed toward the simplification of the former 
method for taxing such income. If for the taxable 
year the income is to be distributed to the bene- 
ficiaries, it must in general be returned by, and will 
be taxed to them; if the income is to be held or 
accumulated for future distribution, in general it 
must be returned by, and will be taxed to the trus- 
tee.*® More revolutionary innovations, however, are 
contained in subdivisions (g) and (h) of the section, 
which tax to the grantor of certain trusts income 
thereof which he has not and may not receive. 
Already these subdivisions have provoked legal 
rumblings as to their constitutionality. In this 
resumé of the Act the problems presented by the 
new provisions can only be suggested, and attention 
must be directed principally to problems of construc- 
tion rather than of constitutionality. 


Subdivision (g)®° provides in substance that the 
income of a trust which is, at any time during the 
year, revocable by the grantor, shall be taxed to 
him. Subdivision (h)®! provides that there shall 
likewise be taxed to the grantor the income of a 
trust which may be distributed to the grantor or 
may be accumulated for future distribution to him, 
or which is or may be used to pay insurance pre- 
miums on his life (other than policies payable to 
public and quasi-public organizations, such as char- 
ities and educational institutions, mentioned in Sec- 
tion 214 (a) (10). In the case of both subdivisions, 
if the grantor has the specified power only in con- 
junction with a beneficiary, the provision is in- 
operative. 

Perhaps the first question which arises is whether 
the subdivisions affect trusts created before the 
effective date of the Act. So far as the language is 
concerned, there can be little question that the in- 
come of such trusts is subject to the new provisions. 
Accordingly, the Regulations so provide.®* Although 
this result is startling in the case of trusts created 
before the income tax amendment, upon whose in- 
come the beneficiaries have always previously paid 





89 See Section 219, and Article 341 of Regulations 65. 

% This subdivision provides: ‘“‘Where the grantor of a trust has, 
at any time during the taxable year, either alone or in conjunction 
with any rson not a beneficiary of the trust, the power to revest 
in himself title to any part of the corpus of the trust, then the 
income of such part of the trust for such taxable year shall be in- 
cluded in computing the net income of the grantor.” 

91 This subdivision provides: ‘Where any part of the income of a 
trust may, in the discretion of the grantor of the trust, either alone 
or in conjunction with any person not a beneficiary of the trust, be 
distributed to the grantor or be held or accumulated for future dis- 
tribution to him, or where any part of the income of a trust is or 
may be applied to the payment of premiums upon policies of insur- 
ance on the life of the grantor (except policies of insurance irrevoc- 
ably payable for the purposes and in the manner specified in para- 
graph (10) of subdivision (a) of Section 214), such part of the 
income of the trust shall be included in computing the net income of 
the grantor.” 

92 Article 347 of Regulations 65 contains this sentence, with ref- 
erence to such trusts: “The income of such trusts must be so in- 
cluded, whether or not the trust was created before the enactment 
of this Act.” 
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the tax, there seems to be no special constitutio 

question presented here which is not raised by a 

such trust, no matter when created. Since the Six- 
teenth Amendment gives Congress the power to tax 
incomes from whatever source derived, if these sub- 
divisions are a proper method for taxing the inconfe 
of trusts created since 1913, they are equally sound 
in taxing in the same way the income arising after 


the effective date of the Act from trusts creatad 
before 1913. 


In the second place, suppose the grantor of t 
trust is to have the power of revocation only ait 
the happening of a condition. The condition hap 
pens in September, and the grantor accordingly has 
the power of revocation for three months of the cal- 
endar year. If he reports his income on the calendar 
year basis, upon what portion of the income of the 
trust is he taxable? The language of subdivision 
(g) is clear on this point; if the grantor has the 
power to revoke “at any time during the taxable 
. seers the income of such part of the trust for 
such taxable year shall be included” in computing 
his net income. The same result would logically be 
required if the grantor had the power of revocation 
for a month, and then relinquished it—he would be 
taxed upon the income of the trust for the whole 
year.°* The Treasury has endeavored to lessen the 
rigor of this interpretation by the following regu- 
lation: . 

“Where the grantor relinquishes during the tax- 
able year his power to revest in himself title to the 
corpus of the trust, the income of the trust shall be 
taxable to the grantor only for the period during 
which he had such power.’’®* 


However equitable this may seem, this construc- 
tion seems to fly in the face of the statute. In the 
specific situation the grantor has the power “at any 
time during the taxable year”; moreover, he could, 
at his own option, have retained it for the whole 
year. The quoted ruling can only be supported on 
the theory that Section 219 (g) provides that, if the 
grantor has the power to revoke for only part of the 
year, the income for such part only shall be taxed to 
the grantor. It is a sufficient answer that subdivi- 
sion (g) specifically provides otherwise. Consist- 
ency will require that the Treasury extend its rul- 
ing to any case in which the grantor has the power 
of revocation for only part of the year. If this is 
done, the effect of the subdivision, which was to pre- 
vent the minimizing of income taxes through the de- 
vice of trusts the income of which the grantor still 
controlled, can apparently be avoided by a clause 
in the trust instrument giving the grantor power 
during a brief period in each year to revoke as to 
the future only. 


The clause in each subdivision excepting from 
their operation cases in which the grantor reserves 
the specified powers in conjunction with a bene- 
ficiary, may also be used as a device to nullify their 
effectiveness in preventing tax evasion. Suppose 
the grantor makes his attorney a beneficiary to the 


98 Subdivision (h) does not contain the words ‘“‘at any time dur- 
ing the taxable year’; hence, the income of a trust falling within 
Section 219 (h) would evidently be taxable to the grantor only dur- 
ing the time he had the specified power. 

94 Article 347 of Regulations 65. 
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ae of $500 per year in the case of a trust having 
@ corpus of $1,000,000, and reserves the power to 
revoke in conjunction with the attorney. The attor- 
ney is evidently a beneficiary ; literally, subdivision 
(g) is inapplicable; and such income of the trust as 
was not received by the grantor would not be taxed 
to him. The Treasury will attempt to avoid this 
result, no doubt, by contending that the attorney’s 
pterest is nominal and that he is consequently not 
a real beneficiary.*® It is evident, however, that in 
goany cases the subdivisions can readily be avoided 
# some such way; perhaps the statute must be 
altered to be effective. 


The question whether the income of such trusts 
can constitutionally be treated as the grantor’s, 
though he does not receive it, can only be suggested 
here. The income could, of course, be taxed to the 
fiduciary, who collects it, or to the beneficiary, who 
ultimately receives it. Whether the new provisions 
can be sustained as simply another method for taxa- 
tion is more doubtful. The best analogy in sup- 
port of the subdivisions is probably found in the 
decisions in the railroad lease cases,’® where the 
Treasury was upheld in taxing as the lessor’s in- 
come, amounts paid by the lessee directly to the 
shareholders of the lessor in the form of dividends. 
There, as here, the control of the income is in the 
person to whom it is taxed, whether he exercises it 
or not; there as here, the Treasury is seeking to 
prevent a form of tax evasion. Since the lease cases 
have not been passed upon by the Supreme Court, 
we must add them and the trust cases to the long 
list of income tax questions upon which the last 
word remains to be said. 


Other Substantive Changes 


Brief mention may be made of some of the var- 
ious other provisions which are new to this Act. A 
new subdivision upon capital losses provides that 
the amount by which the tax is reduced on account 
of a capital loss shall not exceed 12% per cent of the 
loss.** The design was, of course, to minimize the 
deductions for losses from the sale of capital assets, 
many of which were largely. paper losses. The 
earned income provision, whereby the taxpayer is 
given a credit against his tax of not to exceed 25 
per cent of the tax which would be payable if his 
‘arned net income constituted his entire net income, 
has already received wide publicity. Since all of an 
individual’s net income up to $5,000 will be treated 
as earned net income, but not over $10,000 will be 
considered as earned net income in any case, the 
principle of a lower tax upon such income has 
hardly been adequately recognized.** The personal 
exemption allowed a married person by Section 216 
has been made $2,500 in all cases; and in the event 





%5 Article 347 of Regulations 65 defines a beneficiary thus: ‘The 
term ‘beneficiary’ as used in this article includes any person entitled 
to interest in the income or the principal of a trust, but does not 
include one having merely a nominal interest in the income or 
principal.” 

96 Rensselaer & 8S. R. Co. v. Irwin (C. C. A. 1918) 249 Fed. 726: 
Weat End St. Ry. v. Malley (C. C. A. 1917) 246 Fed. 625: Northern 
R. Co. of New Jersey v. Lowe (C. C. A, 1918) 250 Fed. 856; Hous- 
ton Belt & Terminal Ry. v. United States (C. C. A. 1918) 250 Fed. 
1. See also Article 547, Regulations 62 and 65. 

97 Section 208 (c). 

8 See comment by Professor T. S. Adams, op. cit., footnote 19. 
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the status of the taxpayer changes during his tax- 
able year from married to single, or vice versa, the 
credit will be prorated. The additional tax upon 
corporations formed or availed of for the purpose 
of preventing the imposition of surtaxes upon their 
shareholders has been increased from 25 to 50 per 
cent; and holding and investment companies are 
prima facie subject to the. penalty.°® The articles 
dealing with exempt corporations in the new Regu- 
lations have been completely revised.?°° 


Administrative Changes 


The sections dealing with the time of payment, 
deficiencies, and delinquencies, the time and method 
of assessment and collection of the tax, and the 
periods of limitation have been completely over- 
hauled.‘°' The detailed discussion of the adminis- 
trative sections which would be required to point 
out even the major changes in procedure is hardly 
possible here.'°? It will be noted that a considerable 
part of the departmental procedure formerly em- 
bodied only in the Regulations has been set forth 
in the statute. A few striking differences from the 
existing law should, however, be borne in mind. 
In the first place all income and capital stock tax 
returns are subject to inspection by the Ways and 
Means and Finance Committees, and to special 
committees of either House. Lists containing the 
amount of income tax paid by each person in the 
district are to be made available for public inspec- 
tion in the various collectors’ offices.1°* The regula- 
tions for the inspection of returns in general, issued 
in the form of an executive order,’°* have been 
rewritten and somewhat liberalized. 


In the income tax procedure, the most noteworthy 
innovation is the creation of a Board of Tax Ap- 
peals, which takes its place in the scheme of things 

99 The Treasury Department has adopted a reasonable interpreta- 
tion of these provisions in Articles 351-353 of Regulations 65. 

100 Articles 511-522. 

101 Sections 270-282. 

102 For a short discussion, see 1924 Federal Income Tar Laws 
(Commerce Clearing House) pp. 27-31. 

103 Section 257 (b) provides: “The Commissioner shall as soon 
as practicable in each year cause to be prepared and made available 
to public inspection in such manner as he may determine, in the 
office of the collector in each internal-revenue district and in such 
other places as he may determine, lists containing the name and the 
post-office address of each person making an income-tax return in 


such district, together with the amount of the income tax paid by 
such person.” 


The substantial change in this subdivision is the addition of the 
last phrase. There has been considerable public discussion of the 
question whether this subdivision authorizes newspaper publication 
of the names, addresses, and amounts of income taxes paid by var- 
ious taxpayers, in view of the provisions of Section 3167 of the Re- 
vised Statutes (reenacted without change in Section 1018 of the 
1924 Act) making it unlawful “for any person to print or publish in 
any manner whatever not provided by law any income return, or 
any part thereof...’ The Congressional debates at the time of pas- 
sage of the Act do not throw much light upon the proper interpreta- 
tion of the two provisions. It appears, however, that well-informed 
Congressmen believed that publication was auhorized. See, for ex- 
ample, he remarks of Senator David I. Walsh of Massachusetts (a 
member of the Finance Committee), Cong. Rec., May 24, 1924, p. 
9609: and of Hon. Ogden L. Mills of New York (a member of the 
Ways and Means Committee) Cong. Rec., May 26, 1924, p. 9784. 


It is difficult to believe that such publication is made a misde- 
meanor by Section 3167: that is, that although any erson, even & 
newspaper reporter, may inspect the lists at the collector's offices, 
he may not give this information through the newspapers to others 
who might, however, obtain the same information for themselves by 
proceeding to the collector’s offices. It seems a more reasonable con- 
struction that Congress provided in substance that the amounts of 
income taxes paid should be made public; that the general provi- 
sions of Section 3167, reenacted in the same statute, apply not to 
the newspaper publication of information made available to the pub- 
lic by a specific provision of the Act, but rather to the publication 
of the other parts of a return, not open to public inspection. 

104 This order is quoted in Article 1090 of Regulations 65, 
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between the Commissioner of Internal Revenue in 
the Treasury Department and the courts. If the 
Board decides in favor of the taxpayer, the Com- 
missioner may not assess the tax but may sue for it; 
if the Board decides for the Department, the tax 
may be assessed, and the taxpayer may sue to 
recover the amount of it. In other words, the exist- 
ence of the Board does not prevent recourse to the 
courts; an appeal to the Board will, however, post- 
pone the making of the assessment and conse- 
quently the payment of the additional tax claimed. 
The reason for the creation of the Board was to give 
the taxpayer an independent tribunal to which he 
might appeal from what he regarded as an arbitrary 
additional assessment without being first compelled 
to pay the assessment. Since the experience of the 
Treasury with its own appellate machinery indi- 
cates that a very large number of cases will be 
brought to the Board, it is likely that the collection 
of the revenues will be somewhat impeded, and that 
the Board will be swamped with work.’®* If the 
Board operates as a satisfactory appellate agency, 
that is, if it cuts down the number of tax cases in 
court, it may well become a fixture in the revenue 
system. 

Among the more technical changes are a more 
specific definition of what constitutes a deficiency in 
tax;'°® more stringent provisions as to interest and 
penalties, particularly criminal penalties,*°* and a 
new provision establishing proceedings for the re- 
moval of a subsequent lien upon real estate for fed- 
eral taxes.*°* 


Conclusion 


The technical provisions of the new Revenue Act 
have been praised as “one of the ablest pieces of 
legislation from the technical standpoint ever 
drafted in this or any other country.”'°® The 
draftsmen have sought, by means of a series of care- 
fully worked out sections, to cover specifically the 
more important cases of corporate distributions, re- 
organizations, and bases for determining gain or 
loss, in an effort to forestall many questions for- 
merly answered after long periods of uncertainty by 
Treasury rulings or regulations, which might or 
might not stand in an appeal to the courts. Again, 
in some of the basis provisions, in the limitation on 
discovery depletion, in the taxation of revocable 
trusts, the attempt has been made to stop some of 
the more apparent holes in the former law. It is 
probably clear, even from this brief discussion, that 
the new Act presents many new uncertainties and 
inconsistencies; but some of these at least are in- 
evitable in any act adopted only after various legis- 
lative compromises and concessions. On the face 
of it, the new Act is a great improvement upon the 
old, and with whatever increase in skill may have 


105 Chairman Charles D. Hamel of the Board discusses its duties 
and prospects in the National Income Tax Magazine for October, 


1924 

On October 31, 1924, the Board had docketed 501 cases, had 
heard 74, and had decided 25. Twenty-eight cases had been dis- 
missed. (Commerce Clearing House, Board of Tax Appeals and 
Court Service, Vol. 2, p. 9008.) 

106 Section 273. 

107 Section 1017. 

198 Section 10230, amending Section 3207, Revised Statutes. 

109 Professor T. 8. Adams, op. cit., footnote 19. 
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come from experience in administration, it should 
prove a much more satisfactory law to the taxpayer 
than its predecessors. 


Period for Filing Refund Claims for 1917, 
1918 and 1919 Extended 


ONGRESS has passed a bill amending Section 

281 of the Revenue Act of 1924, which pro- 
vides for an extension of the period within which 
refund or credit claims for the years 1917, 1918 and 
1919 may be filed. 


The first part of the amendment allows an exten- 
sion of a year to April 1, 1926, where waivers for 
the taxable year 1919 have been filed on or before 
June 15, 1925. This is similar to the extensions 
previously made for the years 1917 and 1918. 


The second sentence grants an additional year 
within which claims filed for the years 1917, 1918, 
1919 will be allowable if prior to the expiration of 
the original waiver the taxpayer has filed or files 
further waivers of his rights. Subject to the latter 
conditions the final due date for claims for the tax- 
able years 1917 and 1918 is April 1, 1926, or within 
four years from the time the tax was paid and for 
the taxable year 1919, the last day within which an 
allowable claim may be filed is April 1, 1927, or 
within four years from the time the tax was paid. 

The text of the measure is as follows: 


If the taxpayer has, on or before June 15, 1925, filed such 
a waiver in respect of the taxes due for the taxable year 
1919, then, such credit or refund relating to the taxes for 
the taxable year 1919 shall be allowed or made if claim 
therefore is filed either on or before April 1, 1926, or within 
four years from the time the tax was paid. If any such 
waiver so filed has, before the expiration of the period 
thereof, been extended either by the filing of a new waiver 
or by the extension of the original waiver, then such credit 
or refund relating to the taxes for the year in respect of 
which the waiver was filed, shall be allowed or made if claim 
therefor is filed either (1) within four years from the time 
the tax was paid, or (2) on or before April 1, 1926, in the 
case of credits or refunds relating to the taxes for the 
taxable years 1917 and 1918, or on or before April 1, 1927, 
in the case of credits or refunds relating to the taxes for 
the taxable year 1919. 


The bill, known as H. R. 12,300, was sponsored by 
the American Bar Association. As a result of previ- 
ous activities of the Bar Association two amend- 
ments to the Act of 1921 were obtained granting 
extensions of time for filing claims. 


Anticipated Treasury Surplus Gives Hope 
For Further Tax Reduction 


HE prospect of a treasury surplus for the fiscal 

year 1926, forecasted as high as $500,000,000, 
has given impetus to plans for further tax reduc- 
tions by the next Congress. 


It is probable that when the Ways and Means 
committee meets to consider legislation for the next 
session of Congress it will have before it at least two 
revenue bills as a basis for its report to the house, 
one drafted by Secretary Mellon and the other by 
Chairman William R. Green. It is expected that 
Mr. Mellon will urge reduction chiefly of the higher 
income surtaxes and the estate tax rates. 
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A Tax Practitioner’s Busy Day 
—A Burlesque’ 


Accountant seated at his desk, feet on desk, reading ‘‘Snappy Stories’? and smoking. Tires of reading, 
yawns and pulls out a deck of cards and starts playing solitaire. 


He hears knock at door, and excitedly puts cards and magazine away, pulls out stack of papers from 


desk and appears to be very busy. 


Accountant— 


OME in. Good morning, sir. (Shakes hand of 
C client energetically.) Have a chair. (Client 

takes seat by the desk.) And now, sir, what 
can I do for you? 


Client—I am looking for some one to make out 
my Income Tax Return for me. Are you a “tax 
expert’? 


A.—Sssh! (Holds finger to lip.) There’s a treas- 
ury decision on that. Ruling P. D. Q.-BVD-23 pro- 
hibits the use of the term “tax expert.” Confiden- 
tially, I am one, though. 


C.—Then I presume you can help me with the 
preparation of my Income Tax Return. 


A.—Oh my, yes. 


C.--I just received a form and don’t understand 
how to make out the blamed thing. 

A.—Oh! Nobody understands them except us 
accountants and a few lawyers. Did you read the 
instructions on the reverse side of the form? 


C.—No, where are they? (Looks over form.) 
(While client is looking, with a bewildered manner, 
over the return, the accountant, in view of the au- 
dience, sets off an alarm clock in imitation of a tele- 
phone bell, takes off the receiver of the phone on his 
desk and carries on a one-sided conversation.) 


A.—Here, I will read them. (Reads instructions 
on form.) 


Instructions 


The taxpayer should first obtain a large flat 
top desk and swivel chair. Place the blank 
upon the desk and seated in the swivel chair re- 
volve yourself around the tax return, keeping 
your eyes at all times on the blank until such 
time as all of the printing appears to be blurred. 
At this moment, extend your right hand and 
write “Yes” on the blank in six or eight empty 
places and an occasional “No.” If by this 
time the printing begins to clear up, a few more 
whirls should be taken before inserting any fig- 
ures. The resultant tax is usually in direct ratio 
to the velocity of the whirl. 


A.—What is your name? 

C.—Jeremiah Sullivan. 

A.—Are you a citizen or resident of the United 
States? 

C.—No, I live in Cleveland. 

A.—Born? 


*By staff of Battelle & Battelle, Certified Public Accountants, 
Dayton, Ohio. 


C.—Yes. 

A.—Business? 

C.-—Rotten now. Last year it was pretty good. 

A.—If you filed a return for 1922, to what Collec- 
tor’s office was it sent? 

C.—I didn’t see any collector. I paid cash. 

A.—Is this a joint return of husband and wife? 

C.—No, the police closed up our place last year. 

A.—Were you on the last day of the taxable year 
supporting a wife? 

C.—I don’t remember. I think I was playing golf 
that day. 

A.—Any children under eighteen? 

C.—Oh, I think I have over eighteen. Twins 
came just a month ago. 

A.-—Good, almost as many as Timothy O’Flanni- 
gan. You get $400 apiece exemption for all except 
the twins. You see you are not reporting on the 
accrual method. Were you on the last day of the 
taxable period supporting one or more persons liv- 
ing without your household and not related to you 
by blood, marriage or adoption? 

C.—Yes, John Rockefeller. I use his gas in my 
flivver. 

A.—Anybody else? 

C.—( Hesitates.) Why—er—ah— 

A.—(Reaching in pocket for note book.) Never 
mind, just give me her address and telephone 
number. 

Income 

A.—Now for your income. Any salaries, wages 
or commissions received? 

C.—Yes, I received my commission in the Officers 
Reserve Corps. 

A—Any income from fiduciary? 

C.—No, but I did receive $15.00 from a friend of 
mine for a quart. 

A.—Any income from royalties? 

C—Yes, I won $25.00 from the Prince of Wales 
in a poker game. 

A.—Any other income? 

C.—Yes, I play a saxophone. Made $40.00 last 
year. 

A.—There is a ruling on saxophone players. 
(Reads Regulation No. 1.) 


Regulations No. 1 
Section 273, Art. 87—A saxophone player liv- 
ing within hearing distance of his neighbors, is 
penalized to the extent of ten per cent on his 
entire net income. To escape the death penalty 
for playing the saxophone, see Articles 327, 328, 
and 329 of Section 299. 
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Deductions 

A.—Now your deductions. Any losses by fire? 

C.—Yes, I burned up about half a dozen cigars a 
day. 

a loss by storm? 

C.—Is that deductible? We had one pretty bad 
storm at our house and my wife threw about fifty 
dollars’ worth of dishes at me. 

A.—Let’s consult the regulations. 
No. 2.) 


(Reads Reg. 


Regulations No. 2 
Section 264—(a) That for the purpose only 
of the tax imposed by Section 230 (P264) these 
shall be allowed, in the case of a corporation or- 
ganized under the China Trade Act, 1922, a 
credit to the amount equal to the proportion of 
the net income derived from sources within 
China (determined in a similar manner to that 
provided in Section 217 (P351)) which the par 
value of the shares of stock of the corporation 
on the last day of the taxable year, bears to the 
par value of the whole number of shares of stock 
of the corporation outstanding on such date. 
A—Yes, that’s deductible. (Continues.) Any 
interest? 
C.—I took some interest in the Cincinnati Reds 
until they began to lose. 
A.—Any taxes? 
C.—I thought you’d ask that question so I pre- 
pared a list. (Produces list from pocket and reads.) 


Taxes Paid 

Tax on 2 tickets to the “Hot Dog Review”... . $0.10 
Tax on dues in the “Pool and Poker Club”.... .30 
CE EE in aside 4: tenlenhowes nelilieonetts 1.00 
“Set Ons Oar Cont fOr Fi. We odin cece 20.00 
Tax on 3 diamond necklaces for A. R. W..... 35.00 
Tax on 1 pair silk stockings for wife.......... 02 
ORO © COGIPCOIES uc 6 6 hc dwicic <n <acbaarca<>s 03 
Tax on 2 tickets to the “Darlings of Paris”.... .10 

PR ci aisacs ash tulgshs vin nahin ware beretaaeee $56.55 


A.—Any bad debts? 

C.—What do you mean, bad debts? 

A.—We will consult the regulations. (Reads Reg. 
No. 3.) 

Regulations No. 3 

Article 263. The term “bad debts” as distin- 
guished from non-taxable deductible income is 
construed to have reference to those items that 
may logically be allocated in accordance with 
provisions of Art. 874, Section 72 (a) and (c) 
(pages 497 and 499) provided there is no con- 
fliction of authority as designated in subdivision 
(E) of Section 85, pages 207 to 325 inclusive, 
except that where one takes precedence over the 
other, the former is denied. However, the case 
is subject to appeal only within sixty days after 
original purchase. 

C.—Oh, that’s clear enough. My worst debt is 
$300 that I’ve owed to Moon Mulligans for some 
time. Lost it shooting craps. 

A.—Any contributions? 

C.—Yes, I contributed to several causes. 


(Pro- 
duces list from pocket and reads.) 
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Contributions 

PS ee SS ee eee eee eee $0.50 
ST MEET CSV ove csiveccekewesesodceees 50 
Mn veccei bc csetaddagednseeanewenes 50 
Benevolent Brotherhood of Royal Africans.... .50 
BD Wid 65> da sau auds 40 4 pdeeew dgesais .20 
CRMC OF FEE GP BOVE ise ccentecicscccce 10 
$2.30 


A.-—Did you have amortization, depreciation, de- 
pletion or obsolescence? 


C.—No, nothing but typhoid fever. 


Computation of Tax 


A.—Now that I have determined your net income, 
the amount of the tax must be computed. Ordi- 
narily the computation is made in the following 
manner: The taxable net income is divided by the 
square root of a line drawn diagonally across the 
face of the return and multiplied by the marginal 
utility of the taxpayer during the pre-war period 
less the tax paid at the source figured by the hedo- 
nistic calculus method, the result being the amount 
of the tax to be paid. However, some time is neces- 
sarily consumed in making the calculation in that 
manner. 


In order to save time I have invented this “In- 
come Taxometer” whereby I am enabled to deter- 
mine the tax liability almost instantaneously. I set 
the indicator at the amount of the net income and 
find the amount of your tax to be $10.80. Your 
check for one-fourth of that amount or $2.70 should 
be sent with the return to the Collector of Internal 
Revenue. How much did you expect your tax to be? 


C.—Oh, about $1,500. And now, how much is 
your fee? 


A.—My fee is automatically calculated by the 
“Income Taxometer.” That is really the most inter- 
esting and remarkable feature about this device. 
This register shows the income and tax graduated 
and this register indicates the fees chargeable for 
the services rendered. The fee charged has a very 
definite relationship to the amount of tax to be paid 
by the taxpayer. The fee increases in direct propor- 
tion to the decrease in tax. In your case the tax is 
shown to be $10.00. The indicator on this register 
shows the correct fee to be $1,490.00. Now you will 
see how nicely this proves out. You say you ex- 
pected to pay a tax of $1,500.00 and I have reduced 
it to $10.00 thus saving you $1,490.00 which the 
“Taxometer” shows to be my fee. Marvelous, is it 
not? 


C.—Quite. 
A.—You may mail me your check for that amount. 


Of course, if you desire you may deposit your dia- 
mond ring with me until I receive the money. 


Client leaves ring with accountant and departs. 
Accountant yawns, seats himself at desk and resumes 
reading ‘‘Snappy Stories.’’ 


Curtain. 


went 


Be Pees 
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Significant Decisions of the United States 
Board of Tax Appeals 


N AN opinion which discusses clearly the nature 

of income, the accrual basis and the cash re- 
ceipts and disbursement basis, the Board of Tax 
Appeals held that bank discounts neither received 
nor accrued within the taxable year do not consti- 
tute income for that year and, further, that all 
amounts which constitute income within the year 
under the method of accounting employed must be 
returned for taxation in that year, even though a 
part thereof was improperly reported as income and 
the tax paid thereon in a prior year——Appeal of 
Chatham & Phenix National Bank. 


Depletion: The taxpayer had a lease on coal lands 
which was to terminate when the coal in the lands 
became exhausted. The amount of coal in the mine 
was estimated at 1,550,000 tons on March 1, 1913, 
and the value as of that date at about $32,000. The 
Commissioner disallowed any depletion allowance 
for the taxable year 1917 during which the tax- 
payer had mined about 67,000 tons. The Board held 
that depletion should be allowed on the basis of 
the following equation: 67,000 tons is to 1,550,000 
tons as X, the depletion allowance, is to $32,000. 
The Board held that a depletion allowance can not 
be withheld on a lease of this character which every- 
one else is willing for all purposes to recognize as a 
capital asset—Appeal of The Royal Collieries Com- 
pany. 

Inventories: Cattle purchased for use in the dairy 
business may be accounted for by the inventory 
method, and should be included in the inventory 
from the time the title passed. In determining losses 
in inventory, all increase in the cattle as well as 
losses must be included in the inventory in ascer- 
taining the net loss—Appeal of The Pevely Dairy 
Company. 


Liability for Breach of Contract: The taxpayer, 
a cotton textile mill, in 1920 made contracts for de- 
livery of goods over a two-year period. At the end 
of the period it had to pay $750,000 as damages upon 
suit brought for breach of contract. At no time 
were any goods delivered. The taxpayer claims the 
right to deduct this amount by amendment of its 
1920 income tax return. The taxpayer contended 
that the failure before October 1, 1920, to furnish 
specifications of the yarn to be supplied constituted 
a breach and that by reason thereof he was immedi- 
ately liable for damages. The Board said: “Assum- 
ing * * * that the law of the forum recognized 
anticipatory breach as a ground for immediate 
action, we have no facts upon which we could prop- 
erly conclude that there was actual liability in 1920. 
There is nothing to indicate how the parties them- 
selves looked upon the situation.” An alleged li- 
ability of the taxpayer in 1920 for a failure to fulfill a 
condition precedent to the other party’s performance 
of a contract must be clearly established and must 
be then recognized by the parties in order to result 
in an accrued deductible loss in the year of such 
—— breach, the Board said——Appeal of Brighton 

fills. 
(Continued on page 109) 
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Editorial Review 


The Inheritance Tax Issue 


The Inheritance Tax Conference recently held at 
Washington, under the auspices of the National 
Tax Association afforded an opportunity for an ex- 
change of views by public officials and tax spe- 
cialists on what steps should be taken to bring about 
a more satisfactory system of taxes on estates and 
inheritances. 


Opinion for and against the abolition of the 
Federal estate tax was about equally divided, 
though press reports gave the impression that the 
conference was almost exclusively devoted to de- 
nouncing the Federal levy. The final action taken 
by the conference with respect to the Federal tax 
was negative, the resolutions merely calling for an 
investigation of the feasibility of the retirement of 
the Government from the death tax field. 


Among the arguments advanced against con- 
tinuation of the Federal estate tax was that it is 
peculiarly a war tax. That is not wholly accept- 
able for two reasons: First, the financial exigencies 
created by the war have by no means passed. 
November 11, 1918, marked the end of the World 
War as far as the army and navy of. this country 
. was concerned, but taxpayers will be paying the 
cost for years to come. Furthermore, there is no 
logical reason why the estates of the few who 
happen to die during or immediately following a 
war should be levied upon and the estates of others 
a few years later left intact. ° 


There was a disposition on the part of those 
favoring the abolition of the Federal estate tax to 
expatiate on the destructiveness to capital of an 
inheritance or estate tax. That depends upon the 
severity of the tax and the uses to which the reve- 
nue is put. Moderate taxes on inheritances to near 
kin and even very high impositions on collateral 
beneficiaries are probably no more destructive of 
capital than any other form of a tax. All taxes 
affect capital accumulation. 


More of the current assertions about the effect 
of taxes would be true if the revenue raised by the 
Federal Government were dumped into the ocean 
or otherwise destroyed. That part of the govern- 
ment revenue which is used for permanent public 
improvements and the reduction of the national 
debt is a capital expenditure. But even if it is 
assumed that all government expenditures are 
current expense items and, consequently, that the 
nation’s capital is reduced by the amount of the 
annual revenue, it may still be true that reasonable 
estate or inheritance taxes do not annihilate capital 
more than any other form of tax. Under such con- 
ditions more capital will be destroyed by one 
method of tax levy than another only to the extent 
that one form of tax discourages saving more than 
another. 


The extent to which death taxes discourage capi- 
tal accumulation furnishes a practical field for re- 
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search. There are many considerations which enter 
into an evaluation of the economic effect of such 
levies. Among these are the various incentives to 
the accumulation of wealth. Some individuals are 
impelled chiefly by the ambition to become influ- 
ential and rich as possible; some save primarily to 
guard against being worse off in old age than in 
their earlier years; some accumulate wealth in order 
to leave their families well provided for after death; 
while others, like Mr. Carnegie, are indifferent 
about leaving an estate. It was Mr. Carnegie’s view 
that death duties have no effect on saving and that is 
probably true in so far as such levies apply to those 
who view the ends of material well-being in the 
same light as did the great philanthropist. 


There is general agreement that the gross in- 
equalities and discriminatory practices of the states 
in the levy of estate and inheritance taxes have 
created a situation which is in serious need of 
remedy. The formulation of a plan by which co- 
operative action can be obtained among the states 
toward elimination of overlapping taxation of 
estates and inheritances is complicated by the fact 
that some of the states interpret the inheritance tax 
as a levy on the transfer of property, while others 
treat it as a tax on the property itself. More diffi- 
cult to contend with is the economic conflict of 
interests between the states emphasized in a recent 
publication :* 


“Residents of eastern states control the bulk of 
the country’s capital, the investment of which is 
widely distributed. These states naturally incline 
toward the taxation of the intangible evidences of 
ownership according to the residence of the de- 
ceased owners thereof. The western states insist 
on the privilege of taxing those evidences of owner- 
ship to the extent that the property which they 
represent is located within their borders, or to the 
extent that the corporations issuing stock certificates 
have been chartered by them. The still more ex- 
treme position of taxing transfers of stock from a 
non-resident decedent to a non-resident beneficiary 
when real property belonging to the corporation 
was situated within the state, has been rejected by 
the courts. The general policy of taxing transfers 
of stock by the states in which the corporations 
have been chartered ignores the true nature of the 
legal rights and interests of the owner of corpora- 
tion stocks in the assets of the corporation, as well 
as the nature of the obligation, of the ‘citizen to pay 
taxes. It is simply a case of seizing upon whatever 
pretext may be at hand for the imposition of the 
taxes.” 


The states in which relatively high death tax 
rates are applicable will reluctantly give up any 
base on which a tax is now levied for the reason 
that there is now great loss of revenue through tax 
avoidance. Two states do not levy any form of 
estate or inheritance tax and one of these by con- 





1Lutz, H. L., Public Finance p. 475. 
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stitutional amendment has made itself a perpetual 
haven of escape. 


The satisfactory solution of the death tax problem 
offers a task worthy of the best minds of the 
nation. 


Significant Decisions of the United States 
Board of Tax Appeals 
(Continued from page 107) 


Depreciation of Patents: A taxpayer holding 
patents and exercising the rights under them in the 
conduct of its business is entitled to a deduction 
for their exhaustion under the Revenue Act of 1918. 
Failure by the taxpayer to claim such deduction 
in its original return does not constitute the exer- 
cise of an election or option and does not preclude 
the claiming of such deductions later—Appeal of 
Union Metal Manufacturing Company. 


Jurisdiction of the Board: The Board has juris- 
diction to review tax returns filed in any year, even 
back as far as returns under the 1909 Revenue Act 
if such review will affect a deficiency claimed by the 
Commissioner under the Revenue Acts of 1916, 1917, 
1918, 1921, or 1924.—Appeal of Hickory Spinning 
Company. 


Procedure: The failure of the Commissioner to 
follow a ruling published by the Internal Revenue 
3ureau does not constitute a ground for appeal to 
the Board where there has been no violation of the 
statutes or regulations—Appeal of Morrison Foun- 
dry Company. 


Invested Capital: The Board of Tax Appeals has 
jurisdiction to reconsider an appeal involving the 
determination of invested capital in a year in which 
the Commissioner has determined a deficiency even 
though to do so it is necessary to determine the 
correctness of a claimed deduction from gross in- 
come in a year in which there appears no deficiency. 
In the same case it was held that a taxpayer which 
in 1917 and prior years kept its books and rendered 
its returns upon an accrual basis under Section 13 
(d) of the Revenue Act of 1916 cannot under the 
provisions of Section 12 (b) of that act deduct from 
gross income in 1917 interest which accrued and 
became a liability in prior years, but which was paid 
in 1917.—Appeal of Tel-Electric Company. 


Exchanges Between Corporations: The corpora- 
tion taxpayer transferred certain assets to a new 
corporation organized to receive them and received 
in exchange therefore a percentage of the capital 
stock issued by the new corporation and the entire 
amount of cash received by it from the sale of the 
balance of the issue of stock. It was held that under 
the Revenue Act of 1918, the only taxable profit 
realized by the taxpayer was that from the sale of 
such portion of the assets as is represented by the 
ratio existing between the number of shares of stock 
sold to the public and the entire number of shares 
issued. The Commissioner had held that the profit 
realized was the difference between the sum of the 
cash and the fair market value of the securities re- 
ceived by the taxpayer and the cost of the assets 
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correspondingly increased? It requires, of course, 
much more time and effort to persuade forty-eight 
which were exchanged.—Appeal of West Point In- 
vestment Company. 

Deficiency Notice: A deficiency notice is “mailed” 
within the meaning of Section 274 (a) of the 1924 
Act when it is delivered into the custody of the post- 
office officials or placed in a government letter box 
for transmission hy mail.—Appeal of United Tele- 
phone Company. 

Estate Tax: The taxpayer decedent received in 
1918 property from her father which had paid an 
estate tax. In 1921 the taxpayer died. The 1918 
Revenue Act (Section 403-a-2) provides that the 
value of property received by inheritance within 5 
years may be deducted if it has already paid an 
estate tax and if it can be identified. The taxpayer 
sold securities from her father’s estate and mingled 
the fund with others in her bank account. From this 
account she purchased other securities. The Com- 
missioner contended that there can be but one ex- 
change and that a reinvestment of money realized 
from property received from a prior decedent is not 
one exchange. Overruling this contention the Board 
held that where such property is sold and the pro- 
ceeds immediately invested in other property, the 
property purchased is deemed to be taken in ex- 
change and its value deductible-——Appeal of Elmer 
E. Rodenbaugh, Executor. 

Contracts: The Board held that a contractual 
privilege to share in the profits resulting from a sale 
of real property is not such a property right as to 
entitle a taxpayer to deduct, as a “loss sustained 
from the sale or other disposition of property,” the 
amount of the profits which he had hoped to realize 
had the contract continued in force and a sale been 
made.—Appeal of Frank F. Nicola. 

Tax on Fiduciaries: This case involved the ques- 
tion of whether trustees under the terms of a will 
should be taxed with income arising from the prop- 
erty willed or whether the beneficiaries might carry 
the tax on both their distributed and undistributed 
portions of the trust income. The will provided 
that one-half of the income should go outright to 
the beneficiaries and that the other half might within 
the discretion of the trustees be retained to protect 
the properties. As a matter of fact all the income 
had for many years been distributed almost within 
each taxable year. In holding the trustees not liable 
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to tax, the Board said that under the Revenue Acts 
of 1918 and 1921 the discretion of the fiduciary is 
not determinative of tax liability—Appeal of Wil- 
liam E. Scripps et al. 

Forced contributions: While operating under a 
license from the United States Food Administra- 
tion during 1918, the taxpayer, upon threat of revo- 
cation of its license, contributed $5,000 under pro- 
test to the Red Cross and Y. M.C. A. The amount 
of the forced gift represented profits in excess of 
that permitted by the Food Administration. The 
Board permitted the deduction of the amount. as a 
business expense. It had been disallowed by the 
commissioner. Appeal of Huff, Andrews & Thomas. 

Reorganizations: During the process of reorgan- 
izing a corporation, its assets were transferred to 
its stockholders as trustees to reconvey to the new 
corporation when it came into being. It was held 
that this transfer did not constitute a distribution 
in liquidation of their interests, but merely a step 
in the reorganization of the old corporation.—Appeal 
of Milton H. Bickley. 

Assumption of Mortgage: The assumption by the 
vendee of a first mortgage on property sold on a 
deferred payment plan was included at par value 
in computing the profits from the transaction which 
were held taxable in the year of sale-—Appeal of E. 
Alice James. 

Fraud: To render the statute of limitations con- 
tained in Section 277(2) of the Revenue Act of 1924 
inoperative, a return must have been intentionally 
false or fraudulent and made with intent to evade 
tax.—Appeal of John W. Collinson. 


Should Inheritance Taxes Be Levied Only 
by the StatesP 


(Continued from page 98) 


states as to the desirability of a particular reform 
than to drive a measure through Congress. But 
isn’t the time and effort well spent when the alter- 
native is the eventual destruction of our Federal sys- 
tem of government and the substitution therefor of 
a centralized bureaucracy attempting to administer 
the affairs of so large and diversified a country as 
ours? I certainly am of that opinion. And, may 
I add, recent experiences indicate that even in tax 
administration centralization can be overdone, and 
produces serious problems and evils. 
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Banks Required to Give Information on 
Bank Transactions of Taxpayers 


HE United States Supreme Court has confirmed 

the decision given by the lower courts in the case 
of The United States v. The First National Bank of Mo- 
bile, which is to the effect that the Fourth Amendment to 
the Constitution of the United States protects 
parties to criminal prosecution against unreasonable 
search and seizure but does not authorize a third 
party who has books and papers relevant to a tax 
inquiry to refuse to produce them for inspection by 
the Commissioner of Internal Revenue or his au- 
thorized agents, and further that the Government 
has the right “to require any of the employes or 
agents of a bank who know the facts as to the de- 
posits or investments or any dealings of parties who 
owe income taxes to testify to the entries made on 
the books of the bank as to such transactions so the 
Government may be correctly informed as far as pos- 
sible of the income which has been received by its 
citizens. 


New York Tax Reform Association Seeks 
Modification of State Taxes 


| deena yt mg stn for repeal or radical 
alteration of the New York State Income Tax 
law have been made in a report of A. C. Pleydiill, 
Secretary of the New York Tax Reform Association. 
Other proposals include the repeal of the State 
Moneyed Capital Tax law and legislation to remedy 


overlapping in sources reached by Federal and State 
taxation. 


A plan of classified income taxes, instead of rates 
based on the amount of income is advocated among 
other suggestions for changes: If individual income 
is retained as a basis of taxation, a classified income 
tax should be adopted, in which the rates would vary 
according to the kind of income instead of being 
graded according to the total income. 

Business corporations and unincorporated businesses 
could be taxed at a low rate on gross receipts; and, if the 
income theory must be retained, the rate could be adjusted 
according to kinds of business so as to approximate varia- 
tions between gross and net incomes, without involving pres- 
ent complications. A few specific deductions could be 
allowed from gross receipts without appreciably affecting 
simplicity of administration. The Federal tax laws could 
also be much improved by somewhat similar changes in 
both individual and corporation taxes. Unless something 
of the sort is done the Federal tax system is going to break 
down under the weight of administrative detail. 

For public service corporation, a gross earnings tax 
should be supplemented by a rental or privilege charge that 
would insure adequate return for franchises enjoyed. <A 
plan for a differential rate based on relation of gross to net 
has been proposed that would probably take care of this 
point. 

In local taxation consideration should be given to some 
form of local taxes by which the people will feel directly 
the costs of local government, perhaps habitation or busi- 
ness taxes. The present plan of returning part of the State 
corporation and income taxes to the localities tends to lessen 
the interest of many taxpayers in local expenditures. 

There is an important field for investigation, in studying 
preferably in some of the smaller cities where conditions are 
simpler, the probable effect of substituting some other 
method for the present real estate tax on dwellings. Cer- 
tainly there is a close relation between high taxation of 
dwellings and the housing shortage. There is sharp dif- 
ference of opinion concerning the merits of the exemption 
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of new dwellings recently in effect in the City of New 
York. It has no doubt helped to increase the supply of 
homes, whatever its immediate effect on rentals. But such 
a limited and partial exemption, applying only to new 
buildings, cannot be a solution of the heavy taxation of 
dwellings, in regard to which there is much justifiable 
complaint throughout the state. 


Effective Levy of Federal Estate Tax 
Jeopardized by Court Decision 


i open breach of escape from the Federal 
estate tax will be established if the decision of 
the United States District Court, Eastern District 
of Pennsylvania, in the case of the Girard Trust 
Company, Executors et al. v. McCaughn, Collector, 
is sustained by the higher courts. 

The suit concerns two pieces of real estate situ- 
ated in Philadelphia which under date of April 17, 
1916, were conveyed by the then grantor, Annie 
Bradford (now the decedent), to the Girard Trust 
Company et al. to hold the title so that the grantor 
should receive the rents, issues and profits or, at her 
election, be permitted to occupy the premises as long 
as she might live. Upon her death the trust instru- 
ment provided that the trustees were to assign, 
transfer and convey the property to a remainderman 
in fee simple. The District Court held that the prop- 
erty should not be included in the value of the de- 
cedent’s estate as subiect to the Federal estate tax. 

The Court distinguished between several rights of 
property: “One was to possess and enjoy the 
physical premises for life or as long as she chose; 
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another was to part with her ownership for a con- 
sideration if she so chose; another was to pledge it 
for a loan; and still another was to devise it to whom 
she chose. All of these rights, except only the first, 
she granted absolutely and irrevocably to another. 
The grant was not in futuro but in presenti. What she 
granted was real estate. This is not a thing but a 
right, interest or estate in land and what has be- 
come so far incorporated with land as to be a part 
of it. The possession and enjoyment of this estate 
or interest was immediate and not postponed to the 
time of the death of the grantor because admittedly 
the estate conveyed was a vested interest.” 

If Congress had intended that when an interest 
was created which did not pass to the grantee until 
the death of the grantor, this should be included in 
the measure of the tax or that whether an interest 
passed by the grant or not, the thing in which the 
estate was given should be included if the grantor 
reserved a life estate to himself or herself, the Court 
held that the statute would have said so explicitly. 


No Rule of Thumb Method for Classifying 
Capital and Expense Items of Mines 


Fe eos 222 of Regulations 45 and 62, and 
Article 224 of Regulations 45, prescribe that 
all expenditures for plant and equipment of a mine 
shall be charged to capital account, recoverable 
through depreciation, while the mine is in the de- 
velopment stage, but that thereafter the cost of 
major items only is to be capitalized. The cost of minor 
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items of equipment and plant, necessary to main- 
tain the normal output, and the cost of replacement 
may be charged to current expense of operation. 


There has been uncertainty over the criteria de- 
termining whether an item of expense belongs in 
the major or minor classification. The Solicitor of 
Internal Revenue has stated’ that the Treasury De- 
partment does not take the position that all items of 
expenditure for property having a life of more than 
one year should be classed as major items. It is 
suggested, however, that where property has a life 
of more than one year, there is a sort of prima facie 
presumption or inference that the expenditure for 
such property is to be classed as a major item, es- 
pecially if the expenditure is in a large amount. Such 
an expenditure, says the Solicitor, will not be classed 
as a minor item unless it is clearly shown by satis- 
factory evidence that the expenditure is of the kind 
classified by the regulations as a minor item. No 
fixed rule is established which can be employed to 
differentiate between major and minor items of ex- 


penditure and each case, the Solicitor holds, must be 
decided on its merits. 





1§.'M. 2319A: IV-5-1987. 





Proceedings of the Inheritance 
Tax Conference 
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by the states of the personal property of non-resi- 
dent decedents; but if this can not be done, the 
“New Hampshire flat rate plan” is recommended. 
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The text of this resolution is as follows: 


Whereas, it has become apparent from the delibera- 
tions of this conference that for the avoidance of un- 
necessary burden and expense in the settlement of 
claims of the several states upon the property of de- 
cedents it is necessary that important readjustments be 
made in the legislation of the states relating to the levy- 
ing of death taxes in sundry forms upon the property 
of decedents; 

Therefore Be It Resolved, That this conference 
recommends for the serious consideration of each of 
the separate states, the advisability of immediately 
causing a careful survey to be made of its laws relating 
to death taxes, to the end that the multiple and over- 
lapping taxation now existing be speedily removed; 

Be It Further Resolved, That the complete abolition 
of the non-resident death tax on property other than 
real estate is highly desirable, but in the event that 
because of legal or other valid objections this is not 
immediately possible, the suggestion is advanced that 
the so-called Matthews flat rate plan offers an excellent 
basis to at once make some progress without loss of 
revenue, with the ultimate purpose of establishing the 
principle universally, that real estate be taxed where 
situated and all other property in the state of domicile- 
of the decedent. 

Be It Further Resolved, That the National Tax As 
sociation be requested to allot suitable time at its next 
annual conference for the full discussion of death taxes. 


Certainly these ‘resolutions are very mild in their 
tenor and should not serve to irritate any side of the 
controversy over death taxes. The conference did 
not grapple with the dragon and slay him with 
broad strokes, as many anticipated. The door is 
still wide open for consideration and discussion, just 
as it has been since 1907 when the first conference 
of the National Tax Association went on record as 
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covers al! these changes. It shows the effects of 
capital net losses on the individual tax-payable. 
It explains the necessity for inclusion in the 
return of income from tax-free securities. The pub- 
licity of income tax returns is discussed. The 
proper steps in filing an appeal are carefully 
listed. These are only a few of the many new 
points of the federal income tax law which are 
fully covered in this new edition. 
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opposing the tax on personal property of a non- 
resident decedent. In fact from the wording of the 
present resolution this conference has apparently 
slipped back on the question of multiple state in- 
heritance taxes, since there is no clear expression on 
the part of this conference and there is even an 
offer of compromise in the form of the “New Hamp- 
shire flat rate plan.” As for the Federal estate tax 
the conference came to no decisive conclusion. The 
committee is directed merely to consider the “feasi- 
bilitv” of abolishing the estate tax. 

The speakers on the program were about evenly 
divided on the estate tax question. President Cool- 
idge, Assistant Secretary of the Treasury Dewey, 
Representative Mills and Professor Bullock spoke 
against the tax. Representatives Green, Oldfield 
and Hull and Professors Seligman and Adams spoke 
in favor of it. Both sides of the question were 
freely and fully presented. On the question of mul- 
tiple state inheritance taxes, Mr. Bradford very ably 
pointed out the inconsistencies for which it would 
he very difficult to find a defender. 

The question of abolishing the Federal estate tax 
is very uncertain. As brought out by the speakers 
to the conference, there are many good reasons for 
and against the proposition. But the question of 
state inheritance taxes on personal property of non- 
resident decedents can be settled without further 
discussion or investigation. This form of taxation 
should be abolished and our states should recognize 
that only the state where the decedent was domi- 
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ciled at the time of his death should impose an 
inheritance tax upon the transfer of personal prop- 
erty. It is to be hoped that this question will soon 
get beyond the resolution stage. For nearly two 
decades the National Tax Association has an- 
nounced itself in favor of only one tax on personal 
property to be levied by the state of decedent’s 
domicile. During that time, however, the practice 
of the states has been directly to the contrary and 
almost every state imposes a tax upon’ such per- 
sonal property, tangible or intangible, that can pos- 
sibly be considered within its jurisdiction. Cer- 
tainly until the states settle this question fairly there 
can be little hope that the Federal Government will 
relinquish the Federal estate tax. 


Gift Tax Not Perfect But Safeguards Estate 
Tax, Says Congressman Green 


[TOUGH the possessor of a large estate may feel 

it an unreasonable sumptuary imposition to 
be subject to a special tax if he chooses to ‘give a 
portion of his property away of a value in excess of 
$50,000 to other than the institutions to which gifts 
may be made tax-free, Congressman William R. 
Green, chairman of the Ways and Means Committee 
of the House of Representatives, expresses the 
opinion in a statement published in the February 
issue of the Bulletin of the National Tax Association 
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that the tax is justified by its results. He says in 
part: 


The gift tax, like any other new tax, may need some 
amendments but it has already demonstrated its usefulness 
in restricting gifts made for the purpose of evading the 
income and inheritance taxes, especially the latter. Prior 
to the enactment the receipts from inheritance taxes had 
been falling off through evasions, although everyone knows 
that great family fortunes of the country are increasing 
both in number and amount. An example is found in one 
of the great estates of the country which is increasing in 
value at the rate of more than one hundred million dollars 
each year. In this case the father has given to the son a 
large part of the estate. While the title of the son is abso- 
lute in law, the father still retains control of the property 
conveyed, as far as one in his position could wish. In this 
way the income taxes were reduced on the whole estate 
and the property conveyed will, for one generation at least, 
escape the inheritance tax. There was no impropriety in 
this as long as the law permitted it, but a worse situation 
arose. 

Even gifts made during the last illness of the donor, 
which are presumed in the first instance to be made in 
anticipation of death and therefore a part of the estate for 
taxation purposes, have escaped the inheritance tax, on the 
ground that they were made, not for that purpose but to 
evade the income tax. Such a condition ought not to be tol- 
erated. It would be better to abandon the inheritance tax 
than to permit this condition to continue. But modern econo- 
mists agree that the inheritance tax fairly imposed is the 
least objectionable and the least burdensome of any, because 
it is imposed on the transfer of property to one who has done 
nothing and parted with nothing in return. In no case is 
it a tax that hampers business enterprise. Instead of per- 
mitting the returns from our inheritance taxes to fall off, 
we ought to collect more by this system and less by taxes 
on incomes. But nothing could be more absurd and unjust 
than to use a method in applying the inheritance tax which 
puts a premium on evasions and penalizes those who are 
willing to make nominal conveyances for the purpose of 
defeating the law. The gift tax does not apply to transfer 
of property to religious, charitable, or educational institu- 
tions, and its other exemptions are large and liberal. If 
either the income or the inheritance taxes are to be imposed 
with any reasonable degree of fairness, the gift tax must 
be retained. 


Income Tax to Range Between 10 and 33 
Per Cent Proposed for Germany 


HE financial reform program recommended to 

the German Reichstag includes a new schedule 
of income tax rates with 10 per cent as the minimum 
rate and a maximum of 33 per cent on incomes of 
6,000,000 marks or over. 

Under this program the “business turnover tax” 
of 1% per cent would remain the same. The nor- 
mal rate for the property tax, as proposed, will be 
one-half of 1 per cent per annum on the taxpayers’ 
total capital wealth. 





Treasury Department to Appeal from 
hree Decisions of Board of Tax 
Appeals 


T LEAST three of the decisions rendered by the 
Board of Tax Appeals thus far do not meet 
with the acquiescence of the Treasury Department 
and the issues involved will be taken to the courts 
for final determination. 

In the Appeal of the Carrol Chain Co., the Board 
of Tax Appeals held that a taxpayer operating its 
business for a part of its fiscal year after reor- 
ganization, and sustaining a net loss therefrom, is 
entitled to deduct such loss from taxable income 
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earned in the succeeding taxable year, under Section 
204(b) of the Revenue Act of 1921. This section 
provides that if a taxpayer for any taxable year be- 
ginning after December 31, 1920, sustains a net loss, 
the amount thereof shall be deducted from the net 
income of the taxpayer for the succeeding taxable 
year. Since the statute does not refer to “taxable 
period” but to “taxable year” and since Section 200 
of the Act of 1921 defines “taxable year” as the calen- 
dar year and “fiscal year” as an accounting period 
ending on the last day of any month other than 
December 31, the Commissioner of Internal Reve- 
nue holds that if a taxpayer was not in existence, or 
did not sustain a loss for a taxable year as defined 
in the statute, there is no warrant for allowing a 
deductible loss for any other than a taxable year. 
The Opinion of the Board of Tax Appeals in sup- 
porting the opposite view in part states: 

The fact that Congress did not intend to deprive taxpayers 
operating for part of their fiscal year of business is indi- 
cated by Section 226 of the Revenue Act of 1921, which 
makes express provision for returns covering a portion of 
the year under certain circumstances therein set forth. 
* * * As both the Commissioner and the taxpayer rely 
on an interpretation by implication, the one that the mere 
bookkeeping definition of a fiscal year bars the deduction 
authorized in Section 204 (b) to the taxpayer operating 
for only part of a twelve month’s period and the other that 
Congress could not have intended to penalize such tax- 
payer and failed only by inadvertent omission to provide 
explicitly for its relief, the Board must follow the rule laid 
down by the courts!, and decide in favor of the taxpayer. 

In the Appeal of Bryant & Stratton Commercial 
School, Inc., the Board of Tax Appeals held that it 
classified as a personal service corporation notwith- 
standing that the stock ownership represents a capi- 
tal investment of $70,000 and that the earnings in 
part arise from the activities of 27 to 30 nonstock- 
holding teachers. The Board found that the income 
of the taxpayer corporation during the period in 
question was attributable primarily to the activities 
of the two principal stockholders and that capital 
was not a material income-producing factor. The 
Commissioner of Internal Revenue believes this de- 
cision to be erroneous and pending final adjudica- 
tion of the matter by the courts, the decision will 
be disregarded. 





1 Reference is made to the principle enunciated in the case of 
Bankers Trust Company v. Bowers, 292 Fed. 793, wherein the Court 
said: “The interpretation of statutes levying taxes must not ex- 
tend beyond their provisions by implication, nor must they be in- 
terpreted beyond the clear import of the language used. In case of 
doubt they are interpreted strongly against the Government and in 
favor of the taxpayer.” 
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The third decision of the Board of Tax Appeals 
with which the Bureau of Internal Revenue demurs 
is that made in the Appeal of Joseph Garneau Com- 
pany, Inc., wherein it was held that the Board has 
jurisdiction over an appeal where assessment was 
made prior to the passage of the Act of 1924, but 
where the final determination of the Commissioner 
was not made until after that date. Both the Com- 
missioner and the Board agree that, according to the 
statute, if subsequent to June 2, 1924, the Commis- 
sioner determines that a deficiency is due, jurisdic- 
tion of the case in the event of an appeal is con- 
ferred upon the Board. The issue involved is the 
significance of the term “determines” as used in 
Sections 274, 280 and 283 of the Act of 1924. The 
Commissioner holds that an assessment is tanta- 
mount to a determination. 


Miscellaneous Court Decisions 


HE interest of one per cent per month which 
- the Act of 1917 provided should be added to 
delinquent taxes is not a penalty, the United States 
Supreme Court held in the case of the United States v. 
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Edward H. Childs, Trustee. This reverses the decision 
of the Circuit Court of Appeals which held such 
interest to be a penalty within the meaning of the 
Bankruptcy Act and only allowed interest at the rate 
of 6 per cent per annum. 


A bondholder owning bonds containing a tax-free 
covenant clause was not required by the Acts of 
1917 and 1918 to include in his income the amount 
of the 2 per cent tax which the debtor corporation 
paid to the Government, according to a decision of 
the United States Circuit Court of Appeals, Third 
District in Duffy v. Pitney et al. 

This decision affirms the decision of the District 
Court and is contra to Massey v. Lederer, 277 Fed. 
123, decided under the Act of 1917, and to Article 
31 of Regulations 45. It was also held by the Court 
of Appeals that contributions to a Grand Army Post 
organized under state law as a charitable associa- 
tion, whose funds were actually used for charitable 
purposes, constituted allowable deductions from 
gross income. 


A decision of importance affecting the Federal 
estate tax under the Act of 1918 was rendered by 
the United States District Court, District of Massa- 
chusetts in Coolidge, et al, Executors v. Nichols, 
Collector. 

The court held that since there was no claim of 
a gift made in contemplation of death, property sub- 
ject to the conditions outlined below should not 
be included as a part of the taxable estate of the 
decedent under the 1918 Act: 

(a) Real estate which had been absolutely deeded 
by decedent to her children, although there were 
leases of said premises executed at the same time 
demising said premises to decedent, said leases pro- 
viding that they should be for the term of one year 
at a rental of one dollar and that the leases might 
be renewed from year to year unless notice of termi- 
nation were given by either party ; 

(b) Property transferred by decedent and her 
husband to trustees, the income being payable to 
decedent and her husband during their lives, the 
principal then to be divided between certain chil- 
dren where said decedent and her husband later 
transferred to said children all of their rights in 
said trust estate and where such transfers were 
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entirely completed before the passage of the Act 
providing the taxes in question. 

The court further held that the provisions of the 
Revenue Act of 1918 purporting to tax such trans- 


fers as those enumerated in paragraph (b) above 
were unconstitutional and void. 


THE INCOME TAX ON STOCKS 


AND BONDS 





A stock dividend is a distribution of shares of 
stock in the company paying the dividend. It rep- 
resents the substitution of a capital liability for un- 
divided profits or surplus. The Supreme Court has 
held in the case of Eisner v. Macomber, that a stock 
dividend is not income and that an income tax 
thereon is unconstitutional. A cash dividend in- 
vested by the shareholders in new stock is not a 
stock dividend and is taxable. However, if corpo- 
rate action imposes upon an ostensible cash dividend 
such conditions that the shareholder has no real 
option of receiving the money, but may obtain only 
new stock, the dividend is a stock dividend. An 
agreement by any or all of the shareholders to rein- 
vest a cash distribution in new stock will not con- 
stitute a stock dividend. 


A taxable profit may be realized upon the sale of 
stock received as a stock dividend. Where addi- 
tional stock is issued upon subscriptions of former 
stockholders, pro rata, amounting to one-half of par 
value, the remaining one-half being charged to sur- 
plus, there is a stock dividend of the amount so 
charged to surplus. But relief from obligations to 
pay the uncalled portion of subscriptions was held 
to be cash dividend. The issue of rights to sub- 
scribe to new shares at par or more than par or less 
than par is also similar to a stock dividend in its 
effect upon cost of the old and the new stock. 
Whether the right to subscribe is exercised or not, 
the cost of the old and the new stock (or the rights) 
is determined by an apportionment of the original 
cost plus the amount of the subscription. The dis- 
tribution of stock of another corporation, which has 
been owned by the corporation paying the dividend, 
is not a stock dividend but is a dividend paid in 
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property, which is taxable unless within the statu- 
tory exception. 


To prevent the evasion of the tax upon an actual 
distribution made through the form of a stock divi- 
dend, the law provides that “if before or after the 
distribution of any such dividend the corporation 
proceeds to cancel or redeem its stock at such time 
and in such manner as to make the distribution and 
cancellation or redemption in whole or in part es- 
sentially equivalent to the distribution of a taxable 
dividend, the amount so distributed in redemption 
or cancellation of the stock, to the extent that it 
represents a distribution of earnings or profits ac- 
cumulated after February 28, 1913, shall be treated 


as a taxable dividend,” as though it were a direct 


distribution. 


Amounts distributed to shareholders upon the 
liquidation of a corporation are sometimes called 
liquidation dividends. Abandoning the rule of the 
prior law that amounts distributed in complete or 
partial liquidation should be subject to the rules 
applicable to distributions, the new statute ex- 
pressly provides that such distributions shall rep- 
resent part or full payment in exchange for the 
stock which is retired, with gain or loss ascertained 
and taxed as in other cases of exchange. The pur- 
pose and effect of this change is to subject a gain 
realized upon such a distribution to the normal tax 
as well as the surtax and to entitle the stockholder 
to the benefit of the special tax upon a capital net 
gain in a proper case. It is therefore entirely imma- 
terial whether or not any earnings or profits accumu- 
lated since February 28, 1913, are distributed in the 
liquidation. Of course, in any case where the per- 
sons in control of a liquidation desire to obtain any 
benefit which would be denied under the new rule, 
the accumulated profits may be distributed as a divi- 
dend prior to the liquidation. 


Liquidation involves the actual reduction of capi- 
tal stock liability and does not include a distribu- 
tion of all liquid assets which is charged only 
against surplus and leaves the capital stock unim- 
paired, represented by other assets retained by the 
corporation. This would be an ordinary taxable 
dividend, paid in property. A distribution of money 
or other property in liquidation of a corporation or 
a transfer of the assets to the shareholders jointly 
upon their surrender of their stock is treated as a 
cash payment in exchange for stock, to the extent of 
the fair market value of the property or interest 
in property received by each shareholder. Unless 
securities are distributed in a liquidation made pur- 
suant to a plan of reorganization, the gain realized 
by the stockholders is not exempt merely because 
they take direct interest in the same property which 
they previously owned indirectly in exactly the same 
relative proportions through the corporation. 


Complete liquidation involves the cancellation or 
retirement of all of the capital stock of a corpora- 
tion and the final distribution of all of its assets 
among its stockholders. A distribution by a cor- 
poration in complete cancellation or redemption of 
a part of its stock, or one of a series of distributions 
in complete cancellation or redemption of all or a 
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portion of its stock, is defined by the statute as a 
distribution in partial liquidation. It is provided 
that such a distribution shall be treated as in part 
or full payment in exchange for stock, with gain or 
loss ascertained and taxed as in the case of a dis- 
tribution in complete liquidation. It is, however, 
further provided that, except upon an exempt dis- 
tribution in connection with a reorganization, the 
part of a distribution in partial liquidation which is 
properly chargeable to capital account shall not be 
considered a distribution of earnings or profits for 
the purpose of determining the taxability of subse- 
quent distributions by the corporation. 


In view of the special plan for the taxation of 
personal service corporations, during the years 1918- 
1921, the shareholder is not taxed upon a distribu- 
tion of profits of such a corporation earned after 
December 31, 1917, and prior to January 1, 1922. 


Life insurance policies commonly have a so-called 
dividend or earning feature. The dividend is not 
income when premiums are being paid on the policy, 
but if the policy is paid up the dividends thereafter 
are income, subject to surtax only if paid from cor- 
porate earnings. Private banks, limited partner- 
ships, and other associations, not incorporated but 
operating under the corporate form, are taxed as 
corporations, and therefore the earnings received 
from such organizations are treated as dividends and 
are exempt from normal tax when received by an 
individual and from income tax when received by a 
corporation. So-called dividends paid by co-oper- 
ative merchandising organizations to members or to 
patrons generally, in proportion to the amount of 
purchases made, are in fact discounts or rebates re- 
ducing the price of the merchandise and are not in- 
come to the recipient. A distribution by such a cor- 
poration is a dividend when based upon ownership 
of shares or contribution of capital. 


Possible Methods of Removing Inheritance 
Tax Difficulties Through Federal Action 


(Continued from page 95) 


so that the fiscal needs of each will be satisfied and 
the crying evils of the present be eliminated. 


In the discussion of this plan, precedents for 
which can also be found abroad, a number of prob- 
lems present themselves. Of these four are of first- 
tate importance: 


1. Why have a federal inheritance tax at all? 


2. What kind of a federal inheritance tax should 


there be? 


3. According to what principle should the pro- 
ceeds of the tax be divided among the states? and 

4. How should any infringement on the reserved 
rights of the states be avoided? 


First then: why should there be any federal in- 
heritance tax at all? This raises the problem of the 
comparative fiscal needs of the nation and of the 
commonwealths. If it could be shown that the in- 
heritance tax is not needed for revenue purposes by 
the nation but is urgently needed by the states, it 
would be difficult to base the argument for a national 
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inheritance tax solely on the ground of securing uni- 
formity among the states. Inasmuch as the chief 
purpose of taxation is undoubtedly the securing of 
an adequate revenue, the argument in favor of a 
national inheritance tax would be seriously weak- 
ened by the contention that no such revenue is 
needed. Is that contention, however, correct? 

If we review our fiscal history, we shall find that 
in time of peace we have gone through several 
stages. For over a century, we followed the prin- 
ciple of strict separation or segregation of source. 
The Federal Government contented itself with indi- 
rect taxes; the states relied on direct taxes. In fact, 
barring the decade during which Hamilton endeav- 
ored to utilize federal taxation for political rather 
than for purely fiscal purposes, and which may be 
called the first stage—that of the utilization of the 
tariff and a few internal taxes—the Federal Govern- 
ment long found an entirely adequate revenue in the 
customs duties alone. This sole reliance on the 
tariff constitutes the second stage in our fiscal his- 
tory. It was not until after the Civil War that the 
growing fiscal needs of the federal government 
brought about a reversion to the Hamiltonian plan, 
thus initiating the third stage where to the tariff 
there was now added a substantial internal revenue 
derived almost entirely from liquors and tobacco. 
During these three stages which lasted to the begin- 
ning of the present century, the state governments 
relied almost exclusively on direct taxation. In fact 
during the first two stages we find virtually exclu- 
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sive dependence on the general property tax; while 
during the third stage the property tax began to 
disclose its defects and its fiscal inadequacy, the 
states gradually added first the corporation tax and 
then the inheritance tax. But this still denoted 
reliance on direct taxation, for the states trespassed 
in only a very few cases upon the field of indirect 
taxation, which was commonly considered as re- 
served to the federal Government. 


A great change took place, however, a few decades 
ago. While the fiscal needs of our local govern- 
ments increased by leaps and bounds, the necessities 
of the states grew but slowly, as compared with 
those of the Federal Government. The consequence 
was that the latter was compelled to supplement its 
resources and, in the face of a growing popular op- 
position to any marked extension of the tariff or of 
other indirect taxes, the nation was led gradually to 
enter the field which had been supposed, up to that 
time, to be reserved to the states. First came the 
federal corporation tax, then the federal income tax, 
and then, finally, the federal inheritance tax. For 
this, although first imposed for war purposes, had 
nevertheless, as will be remembered, been proposed 
by the President a few years before, in time of peace, 
as a means of warding off the projected income tax. 
Thus we have entered upon the fourth stage, that of 
the utilization by the Federal Government of both 
direct and indirect taxation. 


(Concluded in the April issue) 
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SECTION 201 HELD NOT TO 
APPLY TO DIVIDENDS 
RECEIVED 


~VEN though dividends paid within the 
first sixty days of a year are pre- 
sumed to be out of earnings of the cor- 
poration of the prior year, the dividends 
received by a stockholder are taxable at 
the rates applicable in the year received. 
Decision of the United States Court of 
Claims in Adams v. The United States. 
The court in discussing Section 201 (e) 
on which the plaintiff relied for recovery 
of an alleged additional tax of $28,245.10 
paid under protest for the year 1918 said: 
“The language of the paragraph itself 
applies naturally to the fiscal affairs of 
the corporation paying the dividend and 
not to the individual receiving them. 
* * * We find no room for its appli- 
cation to the individual income tax return 
of the recipient of those dividends.” 


BUSINESS BOOK REVIEWS 


Public Finance, by H. L. Lutz; 681 pp.; 


D. Appleton and Company, New 
York. 

With the rapid increase of public ex 
penditures, the subject of public finance 
is being recognized as of primary im 
portance. It is becoming a matter of 
vital concern as to how revenue is 
raised and expended. Professor Lutz’s 
book is a study of the whole field of 
public finance which is subdivided for 
consideration into five main branches: 
Public Expenditures, Public Revenues 
Except Taxation, Taxation, Public 
Credit, and Financial Administration 


and Legislation. 

The author has succeeded very well 
in his expressed aim “to translate into 
concrete terms the principles underly 
ing the levy of taxes, the expenditure 
of public money and the use of public 
The principal contribution on 


credit.” 


FOR DIRECT MAIL AOVERTISERS 


Shows how to increase your business by 
the use of Direct Mail Advertising, 60 pages 
full of vital business facts and figures. Who, 
where and how many prospects you have. 
Over 8,000 lines of business covered, 


Write for your FREE copy. 
R. 1. POLK & CO., Detroit, Mich. 


469 POLK DIRECTORY BUILDING 
Branches in principal cities of U. 8S. 





the subject is in bringing down to date 
factual material. 

Dr. Lutz, who is now professor of 
economics in Leland Stanford Jr. Uni- 
versity was formerly editor of the Bul- 
letin of the National Tax Association. 


Modern Accounting Systems, by Wil- 
liam D. Gordon and Jeremiah 
Lockwood; 461 pp.; John Wiley 
& Sons, Inc., New York. 

Most lines of business have their own 
peculiar methods of keeping records 
and accounting problems. Those en- 
gaged in professions dealing with finan- 
cial problems of business institutions 
realize that an acquaintance with the 
operation and organization of particu- 
lar lines of business is necessary to deal 
with the peculiar problems involved. 

This book affords an opportunity to 
obtain an insight into the accounting 
systems in various lines of business. 
To the man with a general knowledge 
of accounting it is designed to show 
how these principles apply to the 
problems of typical organizations. 

A discussion and analysis of actual 
accounting practice of the following 
forms of business and industry is pre- 
sented: Building and Loan Associa- 
tions; Insurance Companies; Banks; 
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Gas Companies; Railroads; and Mu- 
nicipalities. 

Accounting Principles Underlying 
Federal Income Taxes—1925, by 
Eric L. Kohler, C. P. A. 550 pp. 
A. W. Shaw Company, Chicago. 
This publication, though not without 

value to the experienced tax practi- 

tioner, is intended primarily as a guide 
to the beginning student in taxation. 

Emphasis is on the accounting 
features involved in tax legislation and 
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rulings. Taxation rules with the legal 
and accounting reasons underlying 
them, interpretations by the Treasury 
Department and the Courts are stated 
in non-technical language. 

As a check on the extent which 
the student is able to make practical 
application of the principles explained 
in the text, 110 problems are provided 
in the appendix. There is much in the 
book that may be found of value by 
the experienced tax practitioner as 
well as the beginner. 
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